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OPERATION OF ARTICLE VII, NATO STATUS OF 
FORCES TREATY 


TUESDAY, JULY 29, 1958 


UniTep States SENATE, 
SUBCOMMITTEE ON REVIEW OPERATION 
or ArticLeE VII or THE Status oF Forces TREATY 
OF THE COMMITTEE ON ARMED SERVICES, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 2:30 p. m., in room 212, 
Senate Office Building. 

Present: Senators Ervin (presiding) and Flanders. 

Also present: T. Edward Brasw rell of the committee staff. 

Senator Ervin. The subcommittee is glad to have with us today 
General Hickman, the Army Judge Advocate General, and General 
Decker, the Assistant Judge Advocate General, who will review for 
us the operation of article VII of the NATO Status of Forces Treaty, 
and other criminal jurisdictional arrangements. 

As we all know, Senator Flanders has announced that this will be 
his last term in the Senate and the Chair would like the record to 
reflect his contribution to the subcommittee. 

It is my understanding that Senator Flanders urged in 1953 that a 
review be made of the operation of these treaties and it was largely a 
result of his urging that first the full committee and later this sub- 
committee undertook these reviews. 

The subcommittee does not, of course, attempt to pass on the con- 
stitutionality or the propriety of the treaties but only on their opera- 
tion. 

This annual review in the opinion of the Chair, however, has served 
a very useful purpose since it has clarified the operation of these juris- 
dictional arrangements. 

This is due in large part to the excellent cooperation which the 
Department of Defense tod extended to the subcommittee. 

The subcommittee will begin as we have in the past by first taking 
testimony in open session to be followed, if necessary, by testimony in 
executive session. 

Mr. Leigh, we are glad to have you with us again and we will let 
you proceed first. 


STATEMENT OF MONROE LEIGH, ASSISTANT GENERAL COUNSEL, 
DEPARTMENT OF DEFENSE 


Mr. Leicu. Thank you very much, Mr. Chairman. 

If I may, I would like to read a short statement and after that 
General Hickman has a short statement and General Decker, who is 
with him today, will go into details regarding the statistical aspects. 
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The NATO Status of Forces Treaty has been in effect since the 
summer of 1953. This is the fifth time that representatives of the 
Defense Department have been given the opportunity to appear 
before your committee to explain the practical operation of the NATO 
Status of Forces Treaty and the related jurisdictional agreements. 

As in prior years, our presentation today will be concerned with 
the practical operation of the agreement primarily. 

I am glad to be able to report that the operation of the agreements 
continues to be satisfactory. We have had special problems during 
the past year—I need only mention the Girard case as evidence of 
this—but the overall experience has been satisfactory to the Depart- 
ment of Defense. 

The waiver rate, as will be illustrated by the detailed statistics which 
will be presented later by General Hickman and General Decker, con- 
tinues at approximately the same rate. 

Worldwide the figure is down slightly. However, in the NATO 
area the percentage of waivers granted by foreign countries has in- 
creased slightly. Moreover, in Japan where the largest number of 
cases occur, waivers continue to be granted in nearly 97 percent of 
the cases notwithstanding the Girard case. 

It would be foolish, however, to minimize the problems which arise 
in connection with stationing large bodies of troops in peacetime within 
the territory of foreign sovereign states. 

The problems are enormous and the problem of criminal jurisdiction 
in particular is one which demands the constant vigilance of every 
troop commander and of every staff officer concerned with the admin- 
istration of the status-of-forces and related agreements. 

During recent years, there has been something akin to an adminis- 
trative revolution in the work of the elements of the Defense Depart- 
ment concerned with this problem. Whereas, formerly their business 
was entirely that of administering the Uniform Code of Military Jus- 
tice, now perhaps one-half of the man-hours of the service personnel 
abroad in the Judge Advocate General’s Corps is devoted to admin - 
istration of the status-of-forces agreements. 

There has been in effect a conversion from military justice adminis- 
tration to status-of-forces administration. An official American 
observer attends every trial abroad of which the American authorities 
have notice. 

Occasionally, a serviceman does not report that he is in difficulties 
with the local authorities and the service authorities do not learn of 
the proceeding until after it is over. 

In all except minor cases, the American observer must be a person 
trained as a lawyer. This requirement alone entails the expenditure 
of a great many man-hours of time by military and civilian lawyers 
of the Department of Defense in foreign countries. 

The observer’s reports are carefully reviewed at all levels and are 
forwarded ultimately to Washington. In addition, the service lawyers 
abroad are deeply involved in the whole process of requesting and 
obtaining waivers of jurisdiction from local authorities abroad: 

I believe their efforts have paid off handsomely. The results are a 
tribute to their effectiveness in securing the best possible local arrange- 
ments from the foreign authorities. 

We spoke last year of the implementation by the Department of 
Defense of Public Law 777 of the 84th Congress, known as the counsel 
fees law. Under this authority, the United States Government may 








ARTICLE VII, NATO STATUS OF FORCES TREATY 3 


pay counsel fees, court costs, bail, and other expenses incident to 
representation before foreign courts of United States personnel subject 
to the Uniform Code of Military Justice. 

I wish to insert in the record at this point the statistical report of 
how this authority has been used throughout the world by the three 
services during the reporting period. 

(The document referred to is as follows:) 


Expenditures in implementation of Public Law 777, 84th Cong., Dec. 1, 1956- 
Nov. 30, 1957 
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Expenditures in implementation of Public Law 777, 84th Cong., Dec. 1, 1956- 
Nov. 30, 1957—Continued 
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1 Bail funds returned during putes. 

1 $500 of bail funds returned during period. 

o aa to distinguish cases having civil aspects. 
Net. 


Mr. Lerexu. You will note that a total of $55,683.67 has been ex- 
pended under this law, or an average expenditure of $245.30 per case. 

In utilizing the authority of this act, the officials concerned must, 
in determining the expenditures to be made, remain careful both to 
obtain the benefits desired and to see that the use of United States 
Government funds for these purposes does not tend to inflate artifi- 
cially the cost of legal services in the various overseas areas. 

As the figures indicate, the use of this authority has been of great 
assistance to us in assuring that our servicemen tried before foreign 
tribunals are provided competent representation and their rights 
protected. 

Any report on the operation of the status of forces and related 
agreements during the year ending November 30, 1957, would be in- 
complete without reference to the Girard litigation. 

The results are generally known. In addition, in advance of the 
Supreme Court decision in the Girard case, the General Counsel of 
the Defense Department made a full report to this subcommittee 
regarding the circumstances surrounding the Girard case. 

It seems appropriate, however, to supplement his statement by 
giving an account of the events which followed the United States 
Supreme Court decision of July 11, 1957. 

In the trial which was conducted by the Japanese authorities, 
Girard was convicted and given a 3-year suspended sentence on the 
charge of wounding causing death. Thereafter, he was returned to 
the United States and given his discharge from the service. 

So that the record may be complete, I would like to insert in the 
record at this point a copy of the Supreme Court’s opinion in the 
Girard case. 

Senator Ervin. It is so ordered. 

(The document referred to is as follows:) 
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SUPREME COURT OF THE UNITED STATES 
Nos. 1103 anp 1108.—OctToser Term, 1956. 


Charles E. Wilson, Secretary of 
Defense, et al., Petitioners, 


1103 v. On Writs of Certiorari 
William S. Girard, United States} to the United States 
Army Specialist 3/C. Court of Appeals for 


the District of Co- 
William S. Girard, Petitioner,} lumbia Circuit. 


1108 v. 
Charles E. Wilson, et al. 


Per CurRIAM. (July 11, 1957.] 


Japan and the United States became involved in a con- 
troversy whether the respondent Girard should be tried 
by a Japanese court for causing the death of a Japanese 
woman. The basis for the dispute between the two Gov- 
ernments fully appears in the affidavit of Robert Dechert, 
General Counsel of the Departinent of Defense, an exhibit 
to a Government motion in the court below, and the joint 
statement of Secretary of State John Foster Dulles and 
Secretary of Defense Charles E. Wilson, printed as 
appendices to this opinion. 

Girard, a Specialist Third Class in the United States 
Army, was engaged on January 30, 1957, with members of 
his cavalry regiment in a small unit exercise at Camp 
Weir range area, Japan. Japanese civilians were present 
in the area, retrieving expended cartridge cases. Girard 
and another Specialist Third Class were ordered to guard 
a machine gun and some items of clothing that had been 
left nearby. Girard had a grenade launcher on his rifle. 
He placed an expended 30-caliber cartridge case in the 
grenade launcher and projected it by firing a blank. The 
expended cartridge case penetrated the back of a Jap- 
anese woman gathering expended cartridge cases and 
caused her death. 


29874 O—58——2 
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The United States ultimately notified Japan that 
Girard would be delivered to the Japanese authorities for 
trial. Thereafter, Japan indicted him for causing death 
by wounding. Girard sought a writ of habeas corpus in 
the District Court for the District of Columbia. The writ 
was denied, but Girard was granted declaratory relief and 
an injunction against his delivery to the Japanese authori- 
ties. ——F.Supp.—. The petitioners appealed to the 
Court of Appeals for the District of Columbia, and, with- 
out awaiting action by that court on the appeal, invoked 
the jurisdiction of this Court under 28 U.S. C. § 1254 (1). 
Girard filed a cross-petition for certiorari to review the 
denial of the writ of habeas corpus. We granted both 
petitions. Supreme Court Rule 20; 353 U. S. —. 

A Security Treaty between Japan and the United 
States, signed September 8, 1951, was ratified by the 
Senate on March 20, 1952, and proclaimed by the Presi- 
dent effective April 28, 1952.*. Article III of the Treaty 
authorized the making of Administrative Agreements 
between the two Governments concerning “[t]he condi- 
tions which shall govern the disposition of armed 
forces of the United States of America in and about 
Japan .:..” Expressly acting under this provision, 
the two Nations, on February 28, 1952, signed an Admin- 
istrative Agreement covering, among other matters, the 
jurisdiction of the United States over offenses committed 
in Japan by members of the United States armed forces, 
and providing that jurisdiction in any case might be 
waived by the United States.? This Agreement became 
effective on the same date as the Security Treaty (April 
28, 1952) and was considered by the Senate before con- 
sent was given to the Treaty. 


13 U. S. Treaties and Other International Agreements 3329; 
T. I. A. 8. No. 2491. 

23 U. S. Treaties and Other International Agreements 3341; 
T. 1. A. S. No. 2492. 
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Article XVII, paragraph 1 of the Administrative Agree- 
ment provided that upon the coming into effect of the 
“Agreement between the Parties to the North Atlantic 
Treaty regarding the Status of their Forces,” * signed 
June 19, 1951, the United States would conclude with 
Japan an agreement on criminal jurisdiction similar 
to the corresponding provisions of the NATO Agreement. 
The NATO Agreement became effective August 23, 1953, 
and the United States and Japan signed on September 29, 
1953, effective October 29, 1953, a Protocol Agreement ‘ 
pursuant to the covenant in paragraph 1 of Article XVII. 

Paragraph 3 of Article XVII as amended by the Pro- 
tocol dealt with criminal offenses in violation of the laws 
of both Nations and provided 


“3. In cases where the right to exercise jurisdiction 
is concurrent the following rules shall apply: 

“(a) The military authorities of the United States 
shall have the primary right to exercise jurisdiction 
over members of the United States armed forces or 
the civilian component in relation to 


“(i) offenses solely against the property or 
security of the United States, or offenses solely 
against the person or property of another mem- 
ber of the United States armed forces or the 
civilian component or of a dependent; 

“(ii) offenses arising out of any act or omis- 
sion done in the performance of official duty. 


“(b) In the case of any other offense the authori- 
ties of Japan shall have the primary right to exercise 
jurisdiction. 

“(c) If the State having the primary right decides 
not to exercise jurisdiction, it shall notify the author- 


*4 U. 8. Treaties and Other International Agreements 1792; 
T. I. A. S. No. 2846. 

*4 U. 8S. Treaties and Other International Agreements 1846; 
T. I. A. 8. No. 2848. 
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ities of the other State as soon as practicable. The 
authorities of the State having the primary right 
shall give sympathetic consideration to a request 
from the authorities of the other State for a waiver 
of its right in cases where that other State considers 
such waiver to be of particular importance.” 


Article XXVI of the Administrative Agreement estab- 
lished a Joint Committee of representatives of the United 
States and Japan to consult on all matters requiring 
mutual consultation regarding the implementation of the 
Agreement; and provided that if the Committee “. . . is 
unable to resolve any matter, it shall refer that matter to 
the respective governments for further consideration 
through appropriate channels.” 

In the light of the Senate’s ratification of the Security 
Treaty after consideration of the Administrative Agree- 
ment, which had already been signed, and its subsequent 
ratification of the NATO Agreement, with knowledge of 
the commitment to Japan under the Administrative 
Agreement, we are satisfied that the approval of Article 
III of the Security Treaty authorized the making of the 
Administrative Agreement and the subsequent Protocol 
embodying the NATO Agreement provisions governing 
jurisdiction to try criminal offenses. 

The United States claimed the right to try Girard upon 
the ground that his act, as certified by his commanding 
officer, was “done in the performance of official duty” and 
therefore the United States had primary jurisdiction. 
Japan insisted that it had proof that Girard’s action was 
without the scope of his official duty and therefore that 
Japan had the primary right to try him. 

The Joint Committee, after prolonged deliberations, was 
unable to agree. The issue was referred to higher author- 
ity which authorized the United States representatives on 
the Joint Committee to notify the appropriate Japanese 
authorities, in accordance with paragraph 3 (c) of the 
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Protocol, that the United States had decided not to exer- 
cise, but to waive, whatever jurisdiction it might have in 
the case. The Secretary of State and the Secretary of 
Defense decided that this determination should be carried 
out. The President confirmed their joint conclusion. 

A sovereign nation has exclusive jurisdiction to punish 
offenses against its laws committed within its borders, 
unless it expressly or impliedly consents to surrender its 
jurisdiction. Schooner Exchange v. M’Faddon, 7 Cranch 
116, 136. Japan’s cession to the United States of juris- 
diction to try American military personnel for conduct 
constituting an offense against the laws of both countries. 
was conditioned by the covenant of Article XVII, section 
3, paragraph (c) of the Protocol that 


‘.. . The authorities of the State having the pri- 
mary right shall give sympathetic consideration to 
a request from the authorities of the other State for 

. e - | 4 
a waiver of its right in cases where the other 
State considers such waiver to be of particular 
importance.” 


The issue for our decision is\therefore narrowed to the 
question whether, upon the record before us, the Con- 
stitution or legislation subsequent to the Security Treaty 
prohibited the carrying out of this provision authorized 
by the Treaty for waiver of the qualified jurisdiction 
granted by Japan. We find no constitutional or statutory 
barrier to the provision as applied here. In the absence of 
such encroachments, the wisdom of the arrangement is 
exclusively for the determination of the Executive and 
Legislative Branches. 

The judgment of the District Court in No. 1103 is 
reversed, and its judgment in No. 1108 is affirmed. 


Mr. Justice Dovatas took no part in the consideration 
or decision of this case. 
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APPENDIX A.* 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


WILLIAM 8. GIRARD 
United States Army Specialist 3/C, 
Petitioner 
vs. 


CHARLES E. WILSON 
Secretary of Defense 
et al, 
Respondents 


H. C. 47-57 


AFFIDAVIT WITH RESPECT TO FACTS 


COMMONWEALTH OF PENNSYLVANIA 
CITY AND COUNTY OF PHILADELPHIA 


ROBERT DECHERT, being first duly sworn, deposes 
and says: 

I am the General Counsel of the Department of 
Defense. Personnel of my office collect, collate, and 
maintain files on the arrangements with regard to the 
exercise of criminal jurisdiction entered into between the 
United States and foreign countries. I have reviewed 
and am familiar with the various communications relat- 
ing to the incident involving Specialist Third Class Wil- 
liam S. Girard which occurred in Japan on 30 January 
1957 and state, as a result of such review, and upon infor- 
mation and belief, that the facts surrounding that 
incident are as follows: 


SS. 


The Situation at Camp Weir Firing Range, January 30. 


On the afternoon of 30 January 1957, about 30 mem- 
bers of Company F, 8th Cavalry Regiment, were engaged 


*This affidavit was offered by the Government and accepted by the 
court below under seal. In this posture it is part of the record before 
us. At the oral argument no objection was made by the Government 
or counsel for Girard against removing the seal. As the Court con- 
siders that the issues in this case should be decided on a fully 
disclosed record, the affidavit is ordered unsealed. 
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in a small unit exercise at Camp Weir range area, Japan, 
involving an attack by one squad on a hill defended by 
another squad. Specialist 3/C William 8. Girard was in 
the “attacking” force. The Commanding Officer of the 
8th Cavalry Regiment, COLONEL HERBERT A. JOR- 
DAN, states that during the morning he was appalled at 
the large numbers of Japanese civilian trespassers present 
in the area and interfering with the conduct of the exer- 
cise. He estimates that their number was in excess of 
150. In one case a group of six to eight civilians pounced 
on a machine gun position as soon as the gun ceased firing 
and, before the gunner could clear his weapon, physically 
pushed him away from the gun in order to retrieve 
expended cartridge cases. 

The maneuver area consists of approximately eight 
square miles. It is provided by the Japanese Govern- 
ment for part-time use of United States forces. The 
Japanese Defense Force uses the same area about 40% 
of the time. When the area is not in use by either 
the United States or Japanese armed forces, Japanese 
civilians are permitted to farm or otherwise use the area. 
The Japanese civilians of the local village follow the prac- 
tice of scavenging the expended brass cartridge cases from 
the maneuver area. 

Upon the failure of efforts of military personnel to 
move the trespassers out of the danger area, Col. Jordan 
directed that. all ball ammunition be withdrawn from the 
troops, and that blank ammunition be substituted in the 
afternoon exercise. He also directed that the Japanese 
police be contacted for assistance in clearing trespassers 
from the area, so that normal field training might be 
resumed. Up until the early afternoon, when the shoot- 
ing incident occurred, this assistance was not forthcoming. 


The Shooting Incident. 


After one squad had attacked the hill and before the 
squads had changed their respective positions so that the 


11 
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attacking force became the defending force, and vice 
versa, two soldiers, Girard and Specialist 3/C Victor N. 
Nickel, of the “defending” force, were ordered by their 
platoon leader, SECOND LIEUTENANT BILLY M. 
MAHON, who was personally directing their activities 
to guard a machine gun and some items of personal 
clothing that had been left on a nearby ridge. 

GIRARD in an early statement made during the course 
of the investigation, stated that he was ordered to get the 
Japanese away. He is quoted as having stated that he 
did not receive orders to fire at them to get them away. 
There is no evidence, other than the statement of Girard, 
that he was ordered to get the Japanese away. 

LIEUT. MAHON stated that he was advised that a 
machine gun and several field jackets had been left on the 
other side of Hill 655 and that he instructed Specialist 
3/C Girard and Specialist 3/C Nickel to guard the 
machine gun and keep the Japanese from stealing per- 
sonal equipment. There were about 20 or 30 Japanese 
in the area; some were near the machine gun. SPE- 
CIALIST 3/C VICTOR N. NICKEL said the Japanese 
were “just collecting the cartridges, so there was no need 
of chasing them away”’. 

Girard had a grenade launcher on his rifle. He had 
been armed with this same weapon during the morning 
exercises in which he had participated and during which 
he had fired 80 rounds of ball ammunition. After the 
two soldiers had arrived on the ridge, Girard, on two 
occasions, placed an expended 30-caliber cartridge case 
in the grenade launcher and projected it by firing a blank. 
At his second shot, a Japanese woman, Mrs. Naka Sakai, 
fell. An autopsy disclosed that an expended 30-caliber 
cartridge case had penetrated her back in an upward 
direction to a depth of 314-4 inches, causing her death. 
The exact distance between Girard and the victim at the 
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time of the incident is uncertain. The Japanese wit- 
nesses put it about eighteen meters (approximately 20 
yards). On one occasion, Girard stepped off what he 
thought to be the distance and found it to be 29 feet; on 
other occasions, he has estimated it to be 20-30 yards. 
Nickel puts it as 25-30 yards. Girard has stated that 
he did not intentionally point the rifle at the woman and 
did not believe the cartridge case would injure anyone if 
it hit them. 

According to the U.S. military authorities in Japan, the 
act of firing an empty shell case from a grenade launcher 
is not authorized. 

ONOSAKI, a Japanese witness, stated that Girard, 
after enticing him and the victim toward Girard by throw- 
ing some brass on the ground and indicating that it was 
all right for them to pick it up, suddenly shouted for them 
to get out and thereupon fired one shot in the direction of 
Onosaki. As the victim was running away, Onosaki 
stated that Girard, holding his rifle at the waist, fired a 
second shot at the victim at a distance of about eight to 
ten meters. This testimony is corroborated in part by 
other Japanese who were located at a distance of from 
100-150 meters. 

Both Girard and Nickel have made a number of state- 
ments. NICKEL at first denied knowing anything 
about the incident. GIRARD admitted only that he 
had fired one round over the heads of the Japanese. 
Both gradually changed their.testimony. NICKEL, but 
not Girard, admits to throwing brass on the ground. 
GIRARD admits that he knew his weapon, fired in the 
manner in which he fired it, was fairly accurate at short 
ranges, but denies that he knew of its striking power; he 
further states that he fired from the. waist over the 
woman’s head and did not intend to hit or wound her, 
but only to scare the Japanese away. 


29874 O—58——_3 
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In one statement, NICKEL, after admitting that he 
had collected a pile of empty cartridges and had on about 
five occasions thrown them toward the Japanese, the 
nearest of whom was a little over 10 yards away, has this 
to say: “To tell you the truth I don’t know if Girard had 
told you this or not, but Girard told me to throw those 
cartridges. The purpose was to scare the Japanese off 
by firing over their heads when they came to pick up the 
cartridges.” After stating that about six Japanese came 
down to pick up the cartridges, NICKEL concludes: “He 
(Girard) stood up carrying the gun, and went about two 
feet to my right. Japanese people started to run away, 
probably thinking that they were being chased. This 
one Mama-San also ran. Then Girard fired holding the 
gun at his hip. . . he held the gun at the hip and fired 
in the direction of the woman . . . at an angle of about 
45 degrees from his body. He fired over the head of this 
person ... I regard myself as a friend of Girard in my 
company. If I said I saw (the incident), I would be 
letting him down, so I lied. Then I went to Camp Drew 
and received various advice from an investigator there. 
Then I decided to tell the truth. One other reason 
is that Girard told the investigator that Nickel was 
watching.” 

In this connection, GIRARD says: “. . . while I was 
going toward the machine gun, I did talk to Nickel. I 
do not recall what I talked to him about .. . but I am 
positive that nothing was spoken about cartridges . . . I 
do not remember telling him to throw some cartridges. 
If I said I did not positively talk to him about it I’d be 
telling a lie . . . what I want to say is, as far as I can 
remember, I do not recall talking about it.” GIRARD 
states that he has qualified as a marksman [average shot] 
and a sharpshooter [better than average shot] with the 
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M-1 with which he was armed on the day in question, 
and that he twice has qualified as an expert with the .45 
caliber pistol; that he has seen soldiers fire empty car- 
tridges out of a grenade launcher on about 10 occasions; 
and he said, “I did not have an exact idea how far an 
empty cartridge would travel, but I knew that it travelled 
quite a ways . . . prior to that incident I knew that the 
empty cartridge fired like that would travel straight 
forward.” 

At a later time Specialist 3/C Nickel requested that he 
be permitted to make a further statement with respect to 
the case. Upon this occasion he stated that Girard had 
asked him to gather up some empty cartridge cases for the 
purpose of luring the Japanese people closer to their posi- 
tion; that he and Girard were in a foxhole together and 
that at Girard’s request, in order to draw the Japanese 
closer, he, Nickel, threw empty cartridge cases from the 
foxhole; that Girard said, “throw the brass a little closer” ; 
that Girard motioned with his hands for the brass pickers 
to come closer and said, “Daijobu’’, which meant for them 
to come closer; that Girard fired at the Japanese man, 
and then fired at the Japanese woman and shot her; that 
Girard was in a standing position and fired from the 
shoulder; that he (Girard) tried to get the Japanese to 
take the woman’s body away after he shot her; and that 
Girard told him (Nickel) that if “they” asked how he 
held his weapon to say he fired from the waist and also 
to say that “We did not throw any brass.” 


The Certificate as to Official Duty 


On 7 February 1957 Girard’s commanding officer filed a 
certificate of official duty with the local Japanese author- 
ities, That certificate read as follows: 
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COMPANY F 
8TH CAVALRY REGIMENT 


7 February 1957 
SUBJECT: Certificate as to Official Duty 


THRU: Provost Marshal 
Regional Camp Whittington 
APO 201 

TO: Chief Procurator 


Maebashi District 
Maebashi City, Honshu, Japan 


1. Pursuant to the provisions of paragraph 43 of 
the Agreed Views of the Criminal Jurisdiction Sub- 
committee with respect to the Protocol amending 
Article XVII of the Administrative Agreement be- 
tween the United States and Japan, I certify that 
GIRARD, William 8, RA 16 452 809, Specialist 
Third Class, Company F, 8th Cavalry Regiment, 
APO 201, was in the performance of his official duty 
at 1350 hours, 30 January 1957, Camp Weir Range 
Area, when he was involved in the following incident: 
On 30 January 1957, 2nd Battalion, 8th Cavalry 
Regiment, was engaged in routine training at Camp 
Weir Range Area. Company F was conducting blank 
firing exercises. Specialist Third Class William 8. 
GIRARD was instructed by his platoon leader to 
move near a position near an unguarded machine 
gun to guard the machine gun and items of field 
equipment that were in the immediate area. 
GIRARD, following instructions, moved to the des- 
ignated position near the machine gun. While per- 
forming his duties as guard, he fired an expended 
cartridge case, as a warning, which struck and killed 
SAKAI, Naka, Kami-Shinden, Somamura, Gumma 
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Prefecture, who had entered the range area for the 
purpose of gathering expended cartridge cases. 

2. The United States will exercise jurisdiction in 
this case, unless notification is given immediately 
that proof to the contrary exists. 

3. Should this incident result in trial of the above 
individual by general court-martial, you will be noti- 
fied of the date of trial in accordance with the provi- 
sions of paragraph 45 of the above mentioned Agreed 
Views. 

CARL C. ALLIGOOD 
Ist Lt. Infantry 
Commanding 


The Japanese Notice of “Existence of Contrary Proof’. 


On 9 February 1957 the local Japanese authorities noti- 
fied the United States commanding officer who had issued 
the certificate of official duty that they considered that 
proof contrary to the certificate existed. This notification 
stated: 


MAEBASHI DISTRICT PUBLIC 
PROCURATOR’S OFFICE 


Maebashi, 9 February 1957 


TO: Mr. CARL C. ALLIGOOD, 
lst Lt Infantry, Command, F Co., 
2nd Bn 8th Cavalry Regiment 


Re: Notification of the existence of the contrary 
proof. 


Dear Sir: 

Reference is made to the letter from you dated on 
8 February 1957, regarding to the “On Duty” status 
of the case involving SP3 GIRARD 8S. WILLIAM, 
which we received on 8 February 1957. 
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This is to inform you that this office considers 
the proof contrary thereto exists, basing upon our 
examinations. 

/s/ Nagami Sakai 
Chief Procurator 
Maebashi Public Procurator’s 
Office 


The Japanese Statement in the Criminal Jurisdiction 
Sub-Committee of the Joint Committee 


In accordance with the provisions of Agreed View 
No. 43, on 16 February 1957 the Japanese brought the 
matter up in the Joint Committee and requested that it 
be referred to the Criminal Jurisdiction Subcommittee. 
On 7 March 1957 the United States representative agreed 
to this procedure. The matter was discussed in the Sub- 
committee on 12 March 1957 at which time the Japanese 
submitted a summary which contained the following: 

“He (Girard) and Nickel went to the gun and, about 
13.15 hrs he picked up and threw expended cartridge 
cases in the direction of the slope south of the hill, and, 
beckoning Hidehara Onozeki (male) and Naka Sakai 
(female) who had been at a place in the south-west of 
Hill 655 to gather empty cartridge cases, etc., cried out to 
them ‘PAPA-SAN, DAIJOBU’, ‘MAMA-SAN, DAI- 
JOBU’ (‘Old man, O.K., old lady, O.K.’), ete. in Jap- 
anese and thus let the 2 Japanese pick up expended car- 
tridge cases he had thrown. Then he, pointing to the 
nearby hole for Naka Sakai, cried out to her in Japanese 
‘MAMA-SAN, TAKUSAN-NE’ (‘Old lady, plenty 
more!’), and hinting thereby that there remained some 
expended cartridge cases in it, induced her to go to the 
hole. But, at that moment, Hideharu Onozeki who was 
picking up expended cartridge cases on the said slope 
became suspicious of the suspects behaviour and tried to 
run away. Then the suspect suddenly shouted to Ono- 
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seki ‘GE-ROU! HEY!’ and fired a blank shot towards 
him, placing an expended cartridge case in the grenade 
launcher attached to the rifle which he had carried with 
him. Then he cried out ‘GE-ROU! HEY!’ to Naka Sakai 
who was in the hole, and, when he saw her running off 
towards the north slope of the hill, he, holding the stoek 
of the rifle under his arm, fired standing a blank shot 
toward her about eight (8) meters away with an ex- 
pended cartridge case put in the grenade launcher, just 
in the same manner as he had done to Hideharu Onozeki, 
as the result of which he made her sustain a penetrating 
wound on the left side of her back which proved fatal on 
the spot because of the loss of blood resulting from a cut 
in the main artery.” 

The Japanese conclusion was stated as follows: 

“Sp-3 William S. Girard, the suspect in this case, had 
been instructed to guard a machine gun and equipment 
at the time of occurrence of the case. It is evident, how- 
ever, as shown in the above finding of facts, that the 
incident arose when he, materially deviating from the 
performance of such duty of his, wilfully threw expended 
cartridge cases away towards Naka Sakai and Hideharu 
Onozeki, and, thus inviting them to come near to him, 
he fired towards them. Therefore, the incident is not 
considered to have arisen out of an act or omission done 
in the performance of official duty.” 


Discussions in the Criminal Jurisdiction Subcommittee of 
the Joint Comniittee. 


At the same time the following exchange occurred: 

U. S.: Do you agree that Girard was on duty as a 
guard, and that the incident arose while he was on such 
duty? 

Japan: We admit that he was on duty, but it is our 
position that the shooting had no connection with his 
duty of guarding the machine gun. The act of Girard in 
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throwing out brass and enticing the victim toward him 
had no connection with guarding the machine gun. 

U. S.: Your statement of fact does not take into ac- 
count Girard’s statement of his intent. That is, that he 
fired for the purpose of scaring the Japanese away and 
thus insure the safety of the machine gun. 

Japan: The evidence shows that there was no danger 
to the Machine gun. Nickel made a statement to this 
effect. Thus, we do not consider that Girard actually fired 
to protect the machine gun. The Japanese were only 
picking up brass in the vicinity; they were not interfering 
in any way with Girard’s mission to guard the machine 
gun. There was thus no necessity or reason for Girard 
to shoot at them to insure the safety of the machine gun. 
Its safety was never in danger. Further, according to the 
statement of Lt. Mahon, firing an empty cartridge from 
a grenade launcher is not authorized, and any superior 
of Girard’s observing such an action by Girard would have 
been obliged to interfere and prevent Girard from firing 
his weapon in this manner. 

U. S.: However, if we give full weight to Girard’s 
statement, we must concludg¢ that he did, in fact, fire to 
scare the Japanese away and thus insure safety of the 
machine gun. He may have been mistaken in believing 
that it was necessary to act in this manner, but we cannot 
escape the fact that, according to his own statement, he 
fired for this purpose. If you were to believe Girard’s 
statement, would you consider that he was acting in the 
performance of official duty? 

Japan: Your question is based on a supposition that 
is not supported by the evidence, and we are not prepared 
to answer it. 

U. S.: In determining official duty in this case, is it 
not important to consider Girard’s intent as disclosed by 
his own statement? 

Japan: In determining that the incident did not arise 
in the performance of official duty, we considered all the 
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evidence. A number of Japanese witnesses were inter- 
rogated immediately after the incident. We considered 
their testimony as well as the testimony of Girard and 
Nickel. In determining Girard’s intent, it is necessary 
to consider all the evidence, not just his version of the 
incident. When all of the evidence is considered, it 
appears that Girard’s statement that he fired to scare the 
Japanese away and thus protect the machine gun is not 
worthy of belief, as the weight of the evidence contradicts 
Girard’s statement. It is our position that the evidence 
shows that the firing had no significant connection with 
the guarding of the machine gun. 


Investigation of the Incident. 


investigations of the facts relating to the alleged 
offense were conducted by both the U.S. Army in Japan, 
and the local Japanese authorities, 


Interpretation of “Official Duty”. 





The following interpretation of the term “official duty” 
appears in a circular of the United States Army Forces, 
Far East which was published in January 1956: 

“The term ‘official duty’ as used in Article XVII, 
Official Minutes, and the Agreed Views is not meant to 
include all acts by members of the armed forces and 
civilian component during periods while they are on duty, 
but is meant to apply only to acts which are required to 
be done as a function of those duties which the individuals 
are performing. Thus, a substantial departure from the 
acts a person is required to perform in a particular duty 
usually will indicate an act outside of his ‘official duty.’ ” 


Action in the Joint Committee. 


As a result of lengthy discussions extending from early 
March to mid-May 1957, it was finally agreed in the Joint 
Committee that the United States military authorities 
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would notify the appropriate Japanese authorities, in 
accordance with paragraph 3c of Article XVII of the 
Administrative Agreement, that the United States had 
decided not to exercise jurisdiction in the case. This 
action was thereafter taken. 


The Action of the Secretary of Defense and the Secretary 
of State. 


On June 4, 1957 the Secretary of State John Foster 
Dulles and Secretary of Defense Charles E. Wilson 
announced that after careful review of all available facts 
in the case, they had concluded that the Joint Commit- 
tee’s agreement that Girard be tried in the courts of Japan 
was reached in full accord with procedures established by 
the Treaty and Agreement, and that in order to preserve 
the integrity of the pledges of the U. S., this determination 
by the Joint Committee must be carried out. 


Present Status of Girard. 





At the present time Specialist 3/C Girard is adminis- 
tratively restricted to the limits of Camp Whittington. 
Girard voluntarily enlisted in the Regular Army on 
October 28, 1954 for a three year term which will expire 
on October 27, 1957. 
/s/ ROBERT DECHERT 


ROBERT DECHERT 
General Counsel 
Department of Defense 





Subscribed and sworn to before me this 8th day of June 
1957. 
My commission expires: March 6, 1961. 


(SEAL) /s/ LAURA E. LITCHARD 
NOTARY PUBLIC 
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JOINT STATEMENT OF 
SECRETARY OF STATE JOHN FOSTER DULLES 
and 


SECRETARY OF DEFENSE CHARLES E. WILSON 


The case of U. S. Army Specialist 3rd Class William 
S. Girard has far-reaching implications, involving as it 
does the good faith of the United States in carrying out 
a joint decision reached under procedures established by 
treaty and agreement with Japan. 

The case involves actions by Girard which caused the 
death of Naka Sakai, a Japanese woman, on January 30, 
1957. The issue arose as to whether or not Girard should 
be tried by U. S. court-martial or by a Japanese court. 
After careful deliberation in the Joint U. S.-Japan Com- 
mittee established by the two Governments pursuant to 
treaty arrangements, the U. S. representative on this 
Committee was authorized to agree, and on May 16, 1957, 
did agree, that the United States would not exercise its 
asserted right of primary jurisdiction in this case. In 
view of this completed action, attempting to prolong the 
dispute over the jurisdictional issue would create a situa- 
tion which could basically affect U. 8. relations not only 
with Japan, but also with many other nations. 

For these reasons, Secretary of State John Foster 
Dulles and Secretary of Defense Charles E. Wilson have 
carefully reviewed all the available facts in the case. 
They have now concluded that the Joint Committee’s 
agreement that Girard be tried in the courts of Japan 
was reached in full accord with procedures established by 
the Treaty and Agreement, and that in order to preserve 
the integrity of the pledges of the United States, this 
determination by the Joint Committee must be carried 


out. 
* * + * * 
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The Secretaries review disclosed the following: 

The incident occurred in a maneuver area provided by 
the Japanese Government for part-time use of United 
States forces. The Japanese Defense Force uses the 
same area about 40% of the time. When the area is not 
in use by either the United States or Japanese armed 
forces, Japanese civilians are permitted to farm or other- 
wise use the area. 

Efforts to keep civilians away from the area during 
such military exercises have not proved effective. In 
this particular case, red boundary flags were, as cus- 
tomary, erected as a warning to civilians to keep off, and 
local authorities. were notified of the proposed exercises. 
But, as was frequently the case, a number of Japanese 
civilians were in the area gathering empty brass cartridge 
cases at the time of the incident. These civilians had 
created such a risk of injury to themselves in the morn- 
ing exercises when live ammunition was used that the 
American officer in charge withdrew live ammunition 
from the troops prior to the afternoon exercises. In the 
interval between two simulated attacks during the after- 
noon, Girard and another soldier, Specialist 3rd Class 
Victor M. Nickel, were ordered by their platoon leader, 
a Lieutenant, to guard a machine gun and several field 
jackets at the top of a hill. Girard and Nickel were not 
issued live ammunition for this duty. 

It was while these soldiers were performing this duty 
that the incident occurred. Mrs. Naka Sakai, a Jap- 
anese civilian, died a few moments after being hit in the 
back by an empty brass rifle shell case fired by Girard 
from his rifle grenade launcher. She was not over 30 
yards from Girard and was going away from him when 
he fired the rifle. Girard had previously fired similarly 
in the vicinity of a Japanese man, who was not hit. 

Girard’s action in firing empty shell cases from the 
rifle grenade launcher was not authorized. He asserted 
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that he fired from the waist, intending only to frighten 
the Japanese civilians. Others stated, but Girard denied, 
that empty shell cases were thrown out to entice the 
Japanese to approach. 


7 * + * * 


Under the U. S.-Japanese Security Treaty and Article 
XVII of the Administrative Agreement under that 
Treaty, as established by the Protocol adopted September 
23, 1953, the authorities of Japan have the prior right to 
jurisdiction to try members of the United States armed 
forces for an injury caused to a Japanese national, unless 
such injury is one “arising out of any act or omission done 
in the performance of official duty.” 

The Japanese authorities have taken the position that 
Girard’s action in firing the shell cases was outside the 
scope of his guard duty and was, therefore, not “done in 
the performance of official duty.” 

The Commanding General of Girard’s division certified 
that Girard’s action was done in the performance of 
official duty. 

In accordance with the procedure established under 
the Treaty and Administrative Agreement, the disputed 
matter was, on March 7, 1957, taken before the Joint 
U. S.-Japan Committee established under the provisions 
of the Treaty and Administrative Agreement previously 
referred to. 

Various meetings were held between the United States 
and Japanese representatives on the Joint Committee. 
As is customary, a representative of the American Em- 
bassy in Tokyo also attended these meetings in the 
capacity of observer. Both sides continued to press their 
respective claims to primary jursdiction, and the Com- 
mittee was unable to reach agreement. 

The Commanding General, Far East Command, re- 
ported the facts to the Department of the Army, the 
executive agent for the Department of Defense. The 
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Department of Defense considered having the Joint Com- 
mittee refer the matter in dispute to the two Govern- 
ments for settlement, but rejected this procedure as inad- 
visable under the circumstances. Department of Defense 
instructions were accordingly issued, through the Depart- 
ment of the Army, to the Far East Command to the effect 
that the U. S. representative on the Joint Committee 
should continue to press the claim for jurisdiction, but 
that, in case of continued deadlock, he was authorized 
to waive jurisdiction to Japan. After three weeks of 
additional negotiations, the U. S. representative waived 
jurisdiction in the name of the United States. 

Girard was subsequently indicted by the Japanese judi- 
cial authorities for causing a death by wounding—the 
least serious homicide charge for which he could have 
been indicted under Japanese law. In determining 
whether Girard’s actions were in violation of law, all the 
facts, as presented by both sides, must now be weighed by 
the Japanese court, just as they would by a U. S. court- 
martial, if trial were held under U. S. jurisdiction. 

In aceordance with Public Law 777 of the 84th Con- 
gress, the United States Government will pay for counsel 
chosen by Girard to defend him in this trial. Pursuant to 
the Administrative Agreement under the Japanese Treaty, 
Girard will be guaranteed a prompt trial, the right to 
have representation by counsel satisfactory to him, full 
information as to all charges against him, the right to 
confront all witnesses, the right to have his witnesses 
compelled to attend court, the right to have a competent 
interpreter, the right of communication with United 
States authorities, and the presence of a United States 
representative as an official observer at the trial. This 
observer is required to report to United States authorities 
on all aspects of the trial and the fairness of the court 
proceedings. 
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The U. S. authorities will, of course, see that all evi- 
dence is available to Girard and his counsel, and will 
render every proper assistance to him and his counsel in 
protection of his rights. 

* * * * * 

United States troops are stationed in many countries as 
part of our own national defense and to help strengthen 
the Free World struggle against Communist imperialism. 
The matter of jurisdiction in cases of offenses against the 
laws of host countries, whether by our servicemen abroad 
or by servicemen of other countries in the United States, 
is dealt with by mutual agreements. 

In the operation of this system in Japan there has been 
the greatest measure of mutual trust and cooperation. 
Since the present arrangement became effective in 
October 1953, Japan, in the overwhelming majority of 
the cases in which it had primary right to try American 
personnel, has waived that right in favor of U.S. action. 
There is every reason to believe that trial of U. S. Army 
Specialist 3rd Class William §. Girard in the Japanese 
courts will be conducted with the utmost fairness. 
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Mr. Lerex. During 1957 there was other litigation in United States 
courts of considerable significance in the administration of the status- 
of-forces agreements. 

In June of 1957, the Supreme Court, in the case of Reid v. Covert, 
decided that dependent wives accompanying servicemen abroad could 
not constitutionally be tried by court-martial for capital offenses. 

Four of the Justices were of the opinion that dependent wives could 
not be court-martialed in time of peace for any offense. However, 
2 other Justices, 1 of whose votes was necessary to make up a majority 
for the Court’s decision, limited their concurrence to the cases actually 
before the Court, both of which involved capital offenses by dependent 
wives. 

Since their concurrences were limited as indicated above, it was 
recognized that further litigation would be arising to test the extent 
of the Court’s ruling, that is, whether dependents could be court- 
martialed for less than capital offenses and whether civilian employees 
were amenable to court-martial. 

There are now pending a number of cases which deal with these 
questions, 

In Guagliardo v. McElroy, the accused was a civilian employee of 
the Air Force serving in Morocco. He was convicted by general court- 
martial in a common trial with two airmen of larceny of United States 
Government property and of conspiracy to commit larceny and was 
sentenced to confinement at hard labor for 3 years and to pay a fine 
of $1,000. Thereafter, Guagliardo filed'through his attorneys in Wash- 
ington, D. C., a petition for habeas corpus alleging that his detention 
by the Air Force authorities was unlawful.and in violation of the 
Constitution. 

The district judge ruled against the petitioner and dismissed the 
petition for habeas corpus. An appeal was taken to the court of 
appeals and is now pending before that court. 

Another case arising on petition for habeas corpus is that of Grisham 
v. Taylor. Grisham was a civilian employee of the United States 
Army assigned to duty in France. While in France, he was charged 
with the killing of his wife, Dolly Dimples Grisham. 

The French authorities waived jurisdiction to the American military 
authorities. Grisham was tried by general court-martial, convicted 
of the offense of unpremeditated murder and sentenced to be confined 
at hard labor for life. 

In October of 1957, while serving his sentence in the Federal 
penitentiary at Lewisburg, Pa., Grisham filed a petition for habeas 
corpus, charging that he was unlawfully and in violation of the Con- 
stitution deprived of his liberty. 

In April of this year the district court, as in the Guagliardo case, 
denied the petition, sustaining court-martial jurisdiction. Appeal of 
this decision is also pending before the Court of Appeals in the Third 
Circuit. 

Finally, I should like to mention the case of Mrs. Hitt, an American 
citizen and wife of a civilian technical representative serving with the 
Air Force in Okinawa. 

Mrs. Hitt confessed to the killing of her infant child on Okinawa. 
The question arose as to whether she should be tried by military court- 
martial or by a civilian court. 
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Senator Ervin. Senator Flanders, we are delighted to have you 
here. I apologize for starting, but I know that you, like myself, have 
more to do than you can get around to. 

Mr. Leigh is the first witness and he was giving an overall view of 
the problems relative to the Status of Forces Treaty and calling our 
attention to several very interesting cases now pending involving the 
question of whether a civilian is subject to be tried by court-martial 
in foreign countries where he is charged with less than a capital offense. 

You might proceed, Mr. Leigh. 

Mr. Leteu. I will just begin at the beginning of the paragraph 
where I was taking up the case of Mrs. Hitt, an American citizen, the 
wife of a civilian technical representative serving with the Air Force 
in Okinawa. 

Mrs. Hitt confessed to the killing of her infant child on Okinawa. 
The question arose as to whether she should be tried by military 
court-martial or by a civilian court. 

Since the original charge was for a capital offense, there was avail- 
able to defense counsel the objection that this violated the rule laid 
down in the Covert case. Only if the charge were less than capital 
would there be any basis for trial by court-martial. 

On the other hand, trial in a civil court presented unusual problems. 
The situation of our troops and accompanying civilians stationed in 
Okinawa is different from that of other such personnel stationed 
overseas in foreign territory. 

The United States holds Okinawa as part of the Ryukyu Islands 
under the treaty of peace with Japan. Although the United States 
has recognized the residual sovereignty of Japan over the islands, the 
peace treaty provides that until the Ryukyu Islands are placed under 
the United Nations’ trusteeship system, the United States has the 
right to exercise ‘‘all and any powers of administration, legislation, and 
jurisdiction in the islands.” Because of the nature of the United 
States powers in Okinawa, court-martial charges against Mrs. Hitt 
were dropped and she has been returned to the United States and 
indicted for the .offense in a United States district court pursuant to 
the special maritime and territorial jurisdiction of the Federal courts 
provided for in title 18 of the United States Code. 

Counsel for Mrs. Hitt have contested this jurisdiction but to date 
the courts have sustained its applicability. Mrs. Hitt is presently 
undergoing medical treatment, and it is not known what course the 
litigation will take. 

Senator FLanpgrs. I would like to ask this for information. When 
it says that the United States has the right to exercise all and any 
powers of administration, legislation, and jurisdiction in the islands, 
does that mean in all civil cases in the islands as between natives? 

Mr. Lerten. This is true as far as the exercise of paramount power, 
because the United States establishes systems of courts in the islands 
which provide a jurisdiction in which legal issues between two native 
Okinawans will be decided. These courts function by virtue of the 
authority of the United States. 

Senator FLanpErs. Under what law? 

Mr. Lercu. I think under the law established by the treaty. 
Prior to the treaty, of course, it was by virtue of our rights as occu- 


pying power. 
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Senator FLanpprs. What is the body of law referred to in civil 
proceedings? There is certainly no State law applicable there. 

Mr. Lerieu. No, that is correct, sir. 

Senator Fuanpers, This is just for interest, Judge. It is not really 
pertinent to the case. Well, it might be. 

Is there any recognition of existing law on the islands? 

Mr. LxiaH. Yes. 

Senator Fuanpers. I think that it would be a rather shadowy 
situation. 

Mr. Leien. Well, I think that the High Commissioner has promul- 
gated ordinances which prescribe what laws shall be applicable. The 
code applied in the civil courts in the Ryukyus is the criminal code 
which existed prior to the United States occupation, as modified by 
military government, circles and the ordinances of successive United 
States authorities in the Ryukyus. 

Senator FLanpers. Yes? 

Mr. Leien. You can see that the case of Mrs. Hitt was an unusual 
one. She is an American citizen and had a connection with the 
American forees there... And generally we have provided that mem- 
bers of the American forces are triable by court-martial, but then you 
see there was the decision of the Supreme Court in the Covert case 
which affected this. The Department of Justice has concluded that 
there was another basis on which the jurisdiction of the district court 
of the United States might be founded. 

Senator FLianpers. All right, thank you. 

Senator Ervin, Senator; we had a right interesting thing in the 
Judiciary Committee yesterday involving a claim of this wife of a 
serviceman who was run over by an automobile driven by somebody 
else on a Government mission in Okinawa, and the attorney for the 
injured woman had gone into the courts and sued on the theory that 
we were given such complete jurisdiction over Okinawa under the 
treaty that it was in effect a part of the United States and, therefore, 
the Tort Claims Act applied. 

The court held to the contrary and I don’t know what court it was, 
but anyway, they pursued an appeal and it came to us, asking us to 
make compensation as a claim against the Government. 

Mr. Lercu. As is evident from the cases I have referred to, the 
administration of justice over our personnel stationed abroad in con- 
nection with United States defense missions involves problems of 
domestic law as well as international law. 

I think it is interesting to note that during the past year there has 
been an increase in academic and professional interest in the problems 
arising out of the stationing of our forces abroad. 

In the fall of last year, Father Joseph M. Snee and Mr. A. Kenneth 
Pye of the Georgetown University Law Center published a book, 
Status of Forces Agreements and Criminal Jursidiction. 

This book comprises a thorough study of the criminal jurisdiction 
provisions of the NATO Status of Forces Agreement and many of the 
problems which have emerged during operations under the agreement. 

Out of their consideration of the various legal problems and diffi- 
culties which have arisen, the authors concluded that— 


the unique challenge * * * presented to legal theorists and practitioners is being 
ably met by the judge advocates and legal officers of our three services in the 
day-by-day implementation and administration of the agreement with the full 
cooperation of foreign officials. 
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Also of interest to lawyers who are working with these problems is 
a study recently published by the committee on international law of 
the association of the bar of the city of New York entitled ““Report on 
Status of Forces Agreements.”’ 

ne authors of this study note that we have obtained a consistently 
good record of fairness under the NATO and Japanese agreements. 
On this subject they conclude: 

Within the confines of this report one cannot explore all aspects o the fairness 
of trials abroad under all the agreements. 

We can and do say however, that we are satisfied that Americans tried in 
foreign courts under the NATO, Japanese, and similar agreements are better off 
than if there were no such agreements; that. trials under such agreements seem to 
have been fair to date; and that, while constant vigilance is essential, the American 
officials charged with administering the agreements, seem, to date, to have tried 
very hard to see to it, by seeking waivers, that as few American servicemen as 
possible are tried in foreign courts and that, when they are so tried, their rights 
are carefully protected. 

Studies and publications such as the ones I have mentioned serve 
to emphasize that the peacetime stationing of the forces of one nation 
in the territory of another and the international agreements required 
for this purpose have stimulated the growth of a new body of inter- 
na‘ional jurisprudence. 

Further, not only do these contributions to the learning on the 
subject assist us in working out solutions to the various problems 
which arise, but they also serve to increase the awareness of the Ameri- 
can public of the existence of the status agreements and the problems 
we face in operating under these arrangements. 

That concludes my statement, Mr. Chairman. 

Senator Ervin. Mr. Leigh, I was very much interested in the por- 
tion of the statement in which you pointed out the areas in which in a 
sense legal questions have been resolved and areas in which legal ques- 
tions are still open. 

I wonder if you have any further comment on that subject. 

Mr. Lerten. J think in the area of the constitutionality of court- 
martial jurisdiction, that there should be significant decisions coming 
from the Federal judicial system at the court of appeals level fairly 
shortly. 

The two cases which I mentioned have been before them for some 
time. The case of Guagliardo has been argued here in the District 
of Columbia, and following argument, the court took the somewhat 
unusual step of requesting certain further briefing. 

That briefing has been completed, and presumably the court is now 
considering its decision, and there should be a decision, I think, before 
the summer is over, which would give us some guidance which we 
badly need as to how to proceed in future cases. 

Senator Ervin. It looks like you would have three opportunities 
to get some light on that subject. 

Mr. Lean. Yes, that is right. 

Senator Ervin. Senator Flanders, do you have any questions? 

Senator i'LANDEKS. No, thank you. 

Senator Ervin. This, perhaps, would be better addressed to General 
Hickman or General Decker, who may be in a better position to express 
an opinion on this point. 

It has been shown in the past to the satisfaction of Senator Flanders 
and myself that Americans, as a rule, fare better on the question of 
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punishment in foreign courts than they would probably fare before 
court-martials. 

What is your information or observation as to whether or not that 
is still true or whether their sentences are being more severe? 

Mr. Leien. I would just comment on the overall situation. 

I see no evidence that foreign courts are being more severe. It 
seems to me that everything leads to the conclusion that they are 
considering each case on its merits, that there is no indication of a 
policy of retaliation for any imagined slights in foreign countries. 

I believe General Hickman and General Decker have some further 
details on this in their statements. 

General Decker has some comments tending to show what the 
oonee rate is, sonnet district courts here in the United States 
with foreign courts. He is going into that subject. 

General Hickman. Might I make a general statement? 

Senator Ervin. Yes. 

General Hickman. I think, sir, that it is fair to say that in the 
realm of the suspended sentence particularly, the foreign countries 
are leaning farther over toward not putting our people in jail than 
would be the case if they were tried. by courts-martial. This is a 

eneral statement which I don’t really like to make because I don’t 
ike to guess at what a court-martial would do in a particular case. 
They are free and untrammeled agents and they do what they think 
they should do under the law. 

Senator Ervin. And they should be free and untrammeled agents. 

General Hickman. Yes, sir; but it is general service gossip, I should 
say, that a convicted soldier would receive a more severe sentence in 
court-martial than he would, in general, in a foreign court. 

Senator Ervin. I was very much impressed by the working of the 
statute authorizing the payment of counsel fees for servicemen to 
foreign lawyers representing them, and I would assume that those 
fees are usually paid in the more serious cases rather than in the 
trivial cases where there is really no occasion for it, is there, in many 
instances? 

Mr. Lercu. That is true, sir. 

Senator Ervin. And I would judge that in serious cases that device 
is used as much as possible. 

Mr. Lereu. I am sure it is true that in every serious case it is an 
authority that has been resorted to, and I think it has done the 
individual soldier a great deal of good. 

I should emphasize again—perhaps I have done it too often al- 
ready—that the United States Government does not retain the 
attorney in the sense of hiring the foreign attorney to represent 
the United States Government. 

The individual accused chooses the attorney. The Government 
underwrites the cost, within certain limits, of attorney’s fees and 
other costs related to his defense. 

Senator Ervin. I thought that was a decided improvement when 
we passed the statute. 

Mr. Leicu. We couldn’t be more pleased with how it is working. 
It is helping us a great deal. 

Senator FLanpers. I might say that if I had committed a serious 
crime as a member of the armed service abroad, against a native of 
the country, while I would be glad that I had the privilege of choosing 
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my counsel, I think that I would seek the advice of the military author- 
ities. 

Mr. Lerau. I, perhaps, should have gone further and said, Senator 
Flanders, that the Government does draw up a list of attorneys who 
are regarded as appropriate, and from that list the serviceman chooses. 

General Hicxman.. So that in effect, sir, in the normal case, and in 
all serious cases, a man will have an attorney of his own choice who is 
a foreign attorney, that is, an attorney indigenous to the country, 
and in addition, there will be an American attorney as an observer at 
his trial to see that his rights are protected. 

Senator FLtanpers. Yes, I remember that arrangement. 

General Decker. I could add this observation, sir, because I hap- 
ae to be very familiar with the quality of the lawyers who are on the 
ist of attorneys available to defend our personnel at Government ex- 
pense in Japan. 

The list was originally made up by the four bar associations in Japan. 
It was then sent to the United States Embassy for approval, and it is 
from that list that a serviceman chooses his attorney. It was noted 
when the list was submitted to the Embassy, that one very prominent 
Japanese trial lawyer was not on the list, and when he was asked why 
his name wasn’t on the list, he said, ‘‘Well, as the president of my 
particular bar association, I didn’t feel it would be ethical to put my 
name on there.”” His name was added to the list, of course. The 
incident seems to me to indicate the high caliber of lawyers we are 
retaining for our personnel. 

Senator Ervin. That is very reassuring. 

Senator FLtanpers. Yes. 

Senator Ervin. General Hickman, do you have a statement? 

General Hickman. Yes, sir. 

_ Senator Ervin. We would be glad to have your statement at this 
time. 


STATEMENT OF MAJ. GEN. GEORGE W. HICKMAN, JR., THE 
JUDGE ADVOCATE GENERAL OF THE ARMY 


General Hickman. Mr. Chairman, the Department of the Army is 
the executive agent for the Defense Department in the Pieearakon of 


statistics and certain other administrative work in looking after the 
overseas problems arising under the agreements, and it is as such a 
spokesman that I appear here today, sir. 

I have a chart [chart A] here to which I shall refer during the first 
part of my discussion. 

During the period December 1, 1956, through November 30, 1957, 
which is our normal reporting period, 13,971 United States personnel 
were charged with offenses subject to the primary or exclusive juris- 
diction of foreign courts throughout the world (9,161 of these offenses 
were traffic violations). 

Foreign authorities waived jurisdiction in 8,499 or 60.83 percent 
of these cases and tried 4,980 cases (3,384 of the cases tried were 
traffic violations). 

The other cases were dropped or remained pending. Foreign courts 
acquitted 278 individuals, an overall acquittal rate of 5.58 percent, 
imposed reprimands or fines only in 4,402 cases, and confinement in 
300 cases. 
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Confinement was suspended in all but 124 of these cases. In addi- 
tion, there is one case reported last year as involving a death sentence 
in Japan which has recently been reduced on appeal to life imprison- 
ment. 

In addition to this case, there were only three sentences to confine- 
ment in excess of 5 years. 

Senator Ervin. General, as I recall that case that you referred to 
in Japan, at the time we had the hearing last year, he had been tried 
and the appeal was then pending. 

General Hickman. Yes, sir, that is correct. As you may remem- 
ber, sir, he had previously been convicted of murder by a court-martial, 
and had received a life sentence. We had then turned him over to 
Japan for trial for another offense. 

enator Ervin. So since then the court has affirmed the conviction? 

General Hickman. The Japanese have reduced the sentence. 

Senator Ervin. Reduced the sentence? 

General Hickman. Or communted it. I don’t know whether that 
is a reduction or not. 

Senator Ervin. I don’t either. 

General Hickman. A comparison of the current report with the 
preceding annual report submitted to the subcommittee in April 1957, 
reveals that: 

(a) The number of alleged offenses subject to foreign jurisdiction 
has declined slightly (13,971 in the current period as against 14,394 
in the preceding period). 

(6) The waiver rate, worldwide, has decreased (8,499 or 60.83 
percent in the current period as against 9,614 or 66.79 percent waivers 
in the preceding period). However, as we will indicate later, the waiver 
rates in Japan and most of the NATO status of forces countries, 
which account for the bulk of our cases, remain quite favorable. 

(c) The number of sentences to confinement not suspended has 
increased (124 as against 105 in the preceding period). 

Now, I have several charts that I would like to present to the 
committee. 

Chart B shows the total number of individuals who were confined 
in foreign jails as a result of sentences by foreign courts on the 30th 
of November, which is the end of our reporting period. 

On the left side of the chart, it shows the quantum of the sentences 
awarded by the foreign courts for these 67 people: 14 of those confined 
received sentences of 1 year or less; 9 received 1 to 2 years; 6, 2 to 3 
years; 9, 3 to 4 years; 15, 4 to 5 years; and 14 over 5 years. 

Of course this number is the number that were in jail on November 
30, 1957, irrespective of when they were put there, not just those 
confined during the preceding year’s period. 

greet Ervin. Yes, in other words, some of those have been 
there 

General Hickman. Been there for several years. 

Senator Ervin. Confined during another period? 

General Hickman. Yes, sir. hese were the offenses of which 
these 67 men were convicted: 33 for robbery, larceny, and related 
offenses; 11 for rape and related offenses; 9 for murder and man- 
slaughter; 9 for aggravated assault and related offenses; 3 for serious 
traffic offenses; 1 for “other,” and 1 for burglary. 
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Chart C shows the total, the 124 that I mentioned, who were 
sentenced to unsuspended sentences of confinement during this 
reporting period: 84 of them received 1 year or less; 14, 1 to 2 years; 
6, 2 to 3 years; 9, 3 to 4 years; 8, 4 to 5 years; and 3, over 5 years. 

These 84 were sentenced during this reporting period. 

The final chart, chart D, gives a comparison of the numbers of 
personnel in confinement at the end of our semiannual reporting 
periods from May 31, 1955, through November 30, 1957, and it shows 
in general that the number of people in confinement as a result of 
sentences by foreign courts has remained fairly stable, starting with 
68 and ending with 67 on November 30, 1957. 

As a matter of fact, as of June 3, 1958, the date of the last monthly 
report I have, which isn’t shown on this chart, there were 65 in post- 
trial confinement. It might interest you to. know just where they are 
confined. 

There are 1 in Bermuda, 2 in Canada, 11 in France, 1 in Italy, 31 
in Japan, 1 in Panama, 2 in the Philippines, and 16 in the United 
Kingdom—27 Army, 7 Navy, and 31 Air Force. 

I would like permission, Mr. Chairman, to place into the record two 
additional charts (charts E and F) which are cumulative charts. 

Senator Ervin. Let all of the charts which have been used for illus- 
trative purposes by General Hickman be made part of the printed 
record, also those he has just tendered. 

(The charts referred to are as follows:) 
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CHart A 


EXERCISE OF CRIMINAL JURISDICTION BY 
FOREIGN TRIBUNALS OVER UNITED STATES 
PERSONNEL 


| DECEMBER 1956 30 NOVEMBER 1957 
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CHart C 


UNSUSPENDED SENTENCES TO CONFINEMENT IMPOSED 
ON UNITED STATES PERSONNEL BY FOREIGN COURTS 
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General Hickman. These charts, Mr. Chairman, as you can see, 
show for countries which are parties to the NATO Status of Forces 
from the beginning dates of the effectiveness of the arrangement with 
respect to particular countries and yearly, thereafter, the total num- 
ber of cases subject to foreign jurisdiction, the number of trials and 
the number of sentences to confinement not suspended. 

Senator FLanpers. It is interesting to see that the effect of some 
countries seems to be very much in a law abiding—no, I didn’t read 
things as I should have, but our boys do get a little bit reckless in 
France, don’t they? 

General Hickman. We have more people in France, sir, than we 
have in some of the other countries. 

Senator FLanprers. This is expressed in percentages? 

General Hickman. It is perhaps true that they are reckless espe- 
cially the first time they are there. 

Senator FLanpers, And we have a lot of them in the United King- 
dom as well. 

General Hickman. Now, Mr. Chairman, I shall turn to figures for 
the NATO status-of-forces countries. Those figures are in solid color 
on my chart there on the stand. 

During the period December 1, 1956, through Novembrr 30, 1957, 
7,704 United States personnel were accused of offenses subject to the 
primary or exclusive jurisdiction of courts operating under the NATO 
Status of Forces Agreement (5,683 of these were traffic violations). 
These countries waived jurisdiction in 4,258, or 55.27 percent, of these 
cases. 

3,139 trials result in 212 acquittals (6.75 percent of the cases 
tried), 2,741 sentences to fine or reprimand only, 111 suspended 
sentences to confinement and confinement not suspended in only 
75 cases. 

An unsuspended sentence to confinement for more than 5 years 
was imposed in only 1 case. 

A comparison of the statistics for NATO Status of Forces countries 
during the current period with those for the preceding annual period 
indicates that— ; 

(a) The number of alleged offenses subject to the jurisdiction 
of NATO Status of Forces countries is almost identical (7,704 
in the current period as against 7,460 in the preceding period). 

(6) Both the number of waivers and the waiver rate have 
increased slightly (4,258 or 55.27 percent waivers compared with 
4,095 or 54.89 percent during the preceding period). 

(c) Both the number and percentage of unsuspended sentences 
to confinement has declined (75 or 2.39 percent in the current 
period compared with 89 or 2.81 percent in the preceding period). 

During the reporting period, one case, involving an Air Force lieu- 
tenant, William G. Roberts, arose in France in which the United 
States trial observer reported that the accused was denied the services 
of a competent interpreter. (The subcommittee will recall that this 
is one of the rights guaranteed by par. 9 of art. VII of the NATO 
Status of Forces Agreement.) 

As a result of this report the military commander who acts for all 
three services in criminal jurisdiction matters in France investigated 
the case and ascertained that the interpreter was in fact inadequate, 
but that the president of the court had recognized this inadequacy 
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and had permitted the Air Force interpreter who accompanied the 
trial observer to assist by translating phrases which the court inter- 
preter could not translate. 

As an outcome of this case, discussions with the French Ministry 

of Justice led to permission by the French to utilize United States- 
— interpreters, when available, for trials and also for audiences 
before the judge of instruction. 
Because no appeal was taken by the accused and since the accused 
_ preferred that no further action be taken, it was decided, with the 
concurrence of the commander in chief, United States Army, Europe, 
and the commander in chief, United States Air Force, Europe, that 
no further action would be taken. The Department of Defense con- 
curred in this decision. The case will be reported to the subcommittee 
and to the Armed Services Committee of the House of Representatives 
in compliance with the Senate resolution accompanying its advice and 
consent to ratification of the Status of Forces icone 

Senator Ervin. Does the information which you received about the 
Roberts case indicate that he suffered any substantial disadvantage 
as a result of this failure? 

General Hickman. Probably not a substantial disadvantage, Mr. 
Chairman. There was, in fact, a competent interpreter, although the 
French had failed to furnish one. It appears, however, that he may 
not have had an opportunity on trial to interpret adequately. 

Senator Ervin. lantther words, the trial judge utilized the services 
of a competent interpreter other than an official interpreter, in other 
words, the American observer who was present? 

General Hicxman. Yes, sir. 

Senator Ervin. And the accused desired to comply with the 
judgment of the court rather than have any further proceedings? 

General Hickman. It is my understanding that he was satisfied 
with the ultimate outcome of the case—he received a suspended 
sentence—and he didn’t want to take an appeal because by doing so 
he might jeopardize the suspended sentence. 

(Discussion off the record.) 

General Hickman. Recently, the highest court in France, the 
Cour de Cassation, handed down a landmark decision construing the 
legal effect of a waiver granted by authorities of the receiving state 
pursuant to the request of the sending state. 

The subcommittee will recall that the provisions of subparagraph 3c 
of article VII require that the state with primary jurisdiction give 
sympathetic consideration to a request for waiver of its jurisdiction 
in cases where the other state considers such waiver to be of particular 


eee 

ursuant to this waiver provision, French authorities early in 1954 
waived their primary right to exercise jurisdiction in the case of an 
Air Force officer, Maj. Jack A. Whitley. 

This officer had been involved in an accident in France in which a 
ve Canadian Air Force officer, who was a passenger in his car, was 

illed. 

Following formal investigation under the Uniform Code of Military 
Justice, Air Force authorities found that there was insufficient 
evidence to warrant court-martial action against Whitley. 

Thereupon, the widow of the Canadian officer initiated a mixed 
civil-criminal action against Major Whitley. Under French law, the 
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partie civile (civil party) has the right to require that the public 
prosecutor initiate such an action for the adjudication of both criminal 
and civil liability. 

During the resulting trial, counsel for the defense pleaded lack of 
jurisdiction in the French court on the ground that France had waived 
its right to exercise -jurisdiction. 

The court held that the waiver of jurisdiction by the public prosecu- 
tor did not deprive the civil party of her right to initiate a mixed civil- 
criminal action, and proceeded to judgment on the merits, imposing 
both civil and criminal liability. This action was sustained by the 
intermediate appellate court. 

The Cour de Cassation reversed the lower courts and threw out the 
conviction on jurisdictional grounds, holding that the waiver of juris- 
diction by the public procurator barred the mixed civil-criminal 
action. ' 

It further held that the fact that the case had not been tried by the 
military courts was immaterial, and that only an express waiver of 
jurisdiction by the United States authorities back to France would 
revive the jurisdiction of French courts over the case. 

(Discussion off the record.) 

Senator Ervin. It is a very interesting case, especially to me that 
the waiver would bar the jurisdiction of the French court to grant a 
civil remedy. f 

General Hickman. It would bar only the mixed civil-criminal 
action. The complainant still had recourse to the civil courts, of 
course. 

Senator FLanpers. This is another evidence of that statement 
made by Mr. Leigh that these cases are developing what is, I judge, 
a new body of law. 

General Hickman. It certain is new law in France. I would like 
to emphasize that the Defense Department has pursued the appeal in 
this case because all concerned felt that the principle involved was an 
important one. Before the decision of the highest court of France 
was handed down, Whitley’s insurance company had already settled 
his civil liability. Only a nominal sentence was imposed on trial, but 
it represented a decision which we wished to see reversed. By this 
action of the Court de Cassation we won on a signifiant issue, and we 
feel that we have thus had some part in the establishment of the 
French principle that a treaty is the supreme law of France. 

Senator Ervin. That seems as applied to criminal proceedings, 
mixed civil-criminal, seems to be a very sensible and sound decision. 

In other words, the waiver is final and then in the absence of a 
counter waiver precludes the host country from exercising any further 
jurisdiction of a criminal nature. 

General Hickman. Yes, sir. 

This decision is a source of great satisfaction to the Department of 
Defense. A waiver of receiving State jurisdiction which did not bar 
an action brought by a partie civile as well as the action ordinarily 
brought by a prosecutor on his own motion would be a hollow one 
indeed in many cases involving civil claimants. 

A waiver is a decision to allow a case to be processed under the legal 
system of the other state. If a prima facie case is found not to exist 
under the law of that state, there should be no compulsion on that 
state to bring an accused to trial solely in order to avoid trial by the 
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receiving state. These principles have now been made clear by the 
highest court of France. 


SOVIET STATUS OF FORCES AGREEMENTS 


In our hearings last year, Mr. Leigh noted that the Soviet Union 
had entered into status of forces agreements with three of its eastern 
European allies: East Germany, Hungary, and Poland. 

At that time he expressed some doubts as to whether the Russians 
had, in fact, permitted the exercise of any substantial local jurisdiction 
over their military personnel in the satellite countries. 

The continued lack of information as to any trials of Soviet personnel 
by the local courts in these countries tends to confirm this opinion. 

In connection with these agreements, I would like to point out that 
none of them contain the procedural guaranties of a fair trial set forth 
in the NATO Status of Forces Agreement, although they were ap- 
parently in other respects modeled quite closely after that agreement. 

Mr. Chairman, this is my fourth appearance before the committee. 
General Decker has taken over in my office, the job that I had when 
I first appeared here. 

He has the task of overseeing for the Army all matters pertaining 
to the NATO Status of Forces Agreement and to international law 
problems generally. It is therefore planned that he will present the 
report of the Army for the Department of Defense next year, and at 
this point I would like to express to you, sir, my appreciation for your 
generous treatment and for the aoatent informal friendly atmosphere 
which the committee has accorded me here. 

I have enjoyed appearing before you, sir. 

Senator Ervin. Tan certain I speak for both Senator Flanders and 
myself when I say that while we will be glad to have General Decker 
with us, we regret that you won’t be here and will be glad to have you 
come with him as sort of a guest. 

General Hickman. I would come as a guest without subpena, sir. 

Senator Ervin. I know Senator Flanders feels as I do, that we are 
greatly indebted to you for the very full and the very frank reports 
which you have made to us in the past on this matter. 

Senator FLanpers. I may say that I am not a lawyer as the judge 
is, and I had had from the very first a sort of uneasiness about this 
procedure. 

I was uneasy about its constitutional aspects. The thing that I am 
not uneasy about is the way it has worked in practice, ant not being 
a lawyer, I have no business to be uneasy about its constitutional 
aspects, or have I? 

(Discussion off the record.) 

Senator Ervin. Back on the record. I think, Senator, that the 
one reason that the program has worked as well as it has, has been 
the fact that General Hickman and others in the Department of the 
Army who have had the jurisdiction, have kept pretty close watch 
over what has been transpiring. 

Senator FLAnpErs. Yes. 

Senator Ervin. I want to ask General Hickman 1 or 2 questions. 

There is not a very substantial variation either in the number of 
offenses that have been committed or the number of waivers or in the 
number of convictions and acquittals and sentences to confinement. 
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In other words, the variations from the outset have been rather 
nonconsequential from an overall point of view. 

General Hickman. Yes, sir. 

Senator Ervin. And apparently the foreign courts are dealing rather 
leniently with those who are convicted as compared probably with 
what the American courts would do for the same offenses, is that 
correct? 

General Hickman. I believe that is a fair statement, sir. I would 
say that they are dealing with our people leniently, that in general 
they are leaning over backward to do so in many cases. 

How the sentences would compare with the sentences that might 
be imposed for similar offenses in the various States in this country, 
I don’t feel qualified to. say, sir, because I haven’t made that com- 
parison. The only comparison I have made has been with courts- 
martial sentences for similar offenses. 

Senator Ervin. I used to practice both civil and criminal law and 
I am struck with the fact that most of these folks get off lighter than 
I was able to get my clients off. 

That might be because of some defects in me as a criminal lawyer, 
rt draw the inference that probably they do lean backward in 
trials. 

Senator FLanpErs. While it is not anything on which you can 
present statistical evidence, I wonder whether you have any feeling 
as to the general attitude of the servicemen, themselves, in the 
different countries. 

It may differ from country to country. Are they extremely anxious 
to be tried by American court-martial or are they anxious to be han- 
dled by the local courts? 

General Hickman. I have received several reports in that regard, 
Senator Flanders, and it appears that they much prefer to be tried in 
the local courts. After having been tried and having been sentenced 
to confinement, not suspended, however, I feel that they would all 
prefer to serve their confinement in our own confinement facilities 
rather than in foreign facilities. 

Senator Ervin. That brings up a question I had on my mind, 
General, with reference to the kind of institutions that these sentences 
are carried out in. 

Do you have any information as to whether or not there is any 
improvement being made in the types of the jails? 

In other words, the places of confinement—I have the feeling from a 
previous hearing that many of their jails are somewhat antiquated 
and are not quite up on a par with ours. 

Senator FLaAnpERs. We had some pictures last year of very neat 
and clean-looking quarters in Japan, as I remember it. 

General Hickman. Yes, sir. 

Senator FLaAnpERs. Would you think that those are really rather 
good quarters for jail? 

Where would you like to go to jail, in Japan or the United States? 

General Hickman. I would rather go in the United States, Senator 
Flanders, just because of the proximity of the kindly folk who come 
to visit you, if nothing else. 

I think I can say generally that the prison conditions are improving 
all the time. The authorities in charge of the foreign penal institu- 
tions permit us to supplement their rations, heat, bedding, and libraries 











46 ARTICLE VII, NATO STATUS OF FORCES TREATY 


and Department of Defense regulations provide certain minimum 
requirements that commanders visit confined personnel, that, chap- 
Jains also visit, and that sort of thing. 

Would you like to add vely we to that, General Decker? 

General Decker. I actually went through the Yokosuka prison in 
Japan last summer, and | deo visited Fuchu prison, where one of 
our men is confined. 

The Yokosuka prison is clean and well kept. I noted that our 
fies Westin in confinement there had in their records an exceptionally 

e number of previous convictions by courts-martial as well as by 
divi courts in the United States. 

They did not make exemplary prisoners, but they were kindly 
treated by the Japanese. 

We had one prisoner in Fuchu Prison. He had been transferred 
there at his own request because he didn’t want to associate with the 
other American prisoners at Yokosuka Prison. He was serving 12 

ears for murder and rape. He was studying cabinetmaking and 
ad made considerable progress; he was also studying Japanese and 
seemed to be quite satisfied there. 

(Discussion off the record.) 

Mr. Leiacu. It may be significant, Mr. Chairman, that aside from 
the concern about proximity, which, of course, is a real one, that of 
these 67 American servicemen in foreign prisons at the end of Novem- 
ber of 1957, 33 were in Japan where they have set up this special 
facility for American prisoners which you have heard about, and 
another 24 were in prisons in the United Kingdom, so that for the 
rest of the world, there were only 10 distributed in. prisons outside of 
Japan and the United Kingdom. 

nator Ervin. The thing I notice, General, in your report about 
the nature of the offenses for which these servicemen have been im- 
prisoned, is that with the possible exception in cases of larceny, that 
virtually everyone of them has been sentenced for a crime of violence 
such as robbery or murder or ra 

In other words, they are velo crimes. They are crimes which 
would be punished rather severely in this country. 

General Hickman. Yes, sir. 

Senator Ervin. General Decker, unless there are some further ob- 
servations, we will hear from you. 

General Decker. Sir, I might give you some observations on com- 
parative sentences. 

When I visited Yokosuka prison in Japan, there was one man who 
I roe ht had real possibilities for rehabilitation. 

ohed been given 8 years for murdering his mistress. A short 
while back, an Italian woman was tried before an Italian court for 
having murdered the soldier who lived with her, and she received a 
sentence to 10 years with a further provision that she be committed 
to a mental institution for 3 years, thereafter. 

There is a concrete comparison of how they handle people in their 
own country and how they handle our people. 

Senator Ervin. Will you proceed, General Decker? 
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STATEMENT OF BRIG. GEN. CHARLES L. DECKER, ASSISTANT 
JUDGE ADVOCATE GENERAL FOR MILITARY JUSTICE 


General Decker. I should like to begin my presentation with the 
en countries in which the NATO Status of Forces Agreement 
is in effect. 


Inpivipvat NATO Sratvus or Forces CountRI£Es 
FRANCE 


During the reporting period France continued its practice, com- 
mented upon in several previous reports to this subcommittee, of 
waiving the bulk of the cases over which it had the primary right to 
exercise jurisdiction. 

Of 3,829 such offenses, 3,348 or 87.43 percent were waived. 445 
trials resulted in 21 acquittals, 325 sentences to fines only, 71 sus- 
pended sentences to confinement, and 28 unsuspended sentences to 
confinement. 

The Army and Navy commanders in France report that the juris- 
dictional arrangements have resulted in no prejudicial impact upon 
their missions, nor upon the morale and discipline of their commands. 

The Air Force commander states that the arrangements have not 
adversely affected accomplishment of the mission of the Air Force in 
France. However, he reiterates the opinion, expressed in his last 
annual report, that the combined trial of criminal and civil actions 
causes resentment among Air Force personnel which adversely affects 
their morale. 

This is particularly true in view of the fact that many acts or 
omissions which are considered only civil torts under American law 
are criminal offenses in France; e. g., infliction of personal injuries 
through simple negligence in operation of a motor vehicle, the causing 
of a fire through simple negligence, etc. 

He recommends that a constructive effort be made by the military 
to assure that convictions for offenses under French law be measured 
against American legal standards for similar offenses before any 
action is taken by the military services which could adversely affect 
the careers of convicted military or civilian personnel. 

The problem posed by foreign criminal laws which are variant from 
American law is undeniable and can never be entirely eliminated. 

However, the committee may be assured that the services are 
vigilant to assure that personnel actions are not based mechanically 
upon adjudications by foreign courts without careful individual 
appraisal of particular cases. 

he Air Force commander also states that there have been some 
cases of excessive pretrial confinement of accused personnel by French 
authorities, with resulting harmful effects upon morale. 

He recommends the negotiation of an agreement with France 
providing for judicial recognition of the request for custody initiated 
by service commanders. 

This recommendation is under active consideration within the 
Department of Defense. 
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LUXEMBOURG 


During the reporting period 36 United States personnel were 
accused of offenses subject to the jurisdiction of the courts of Luxem- 
bourg. Of these cases, 7 were waived, and 27 were tried, resulting 
in 3 acquittals, 21 sentences to fines only, and 3 unsuspended sentences 
to confinement. 

I might add that those 3 sentences were 8 days each. 

The Air Force commander, who reports for all services on cases 
arising in Luxembourg, states that relations between the United 
States military authorities and the authorities of the Luxembourg 
Government continue to be excellent. 

He has noted that United States personnel subjected to trial in 
Luxembourg have consistently received fair and just treatment. 


GREECE 


The subcommittee will recall that in Greece there is in effect a 
jurisdictional agreement supplemental to the Status of Forces Agree- 
ment, which provides that the Greek Government, upon request, will 
waive its primary right to exercise jurisdiction except in cases in which 
it is of particular importance that jurisdiction be exercised by the 
Greek authorities. 

This agreement was ratified on June 18, 1957, by the Greek Parlia- 
ment. 

Subsequent to ratification, waivers have been granted by the Greek 
Government in a large majority of cases. During the reporting period 
waivers were granted in 20 out of 22 cases, all involving Air Force 
personnel subject to the primary jurisdiction of Greek courts. How- 
ever, one case in Greece threatened for a time to become a cause 
celebre, attracting, as it did, widespread newspaper comment. 

In this case Alc Marion L. Musilli was charged by Greek authorities 
with manslaughter after a vehicle driven by Musilli struck and killed 
Gen. Stephen Sarafis, a leftist leader of the Greek Parliament, in a 
suburb of Athens on May 31, 1957. 

Trial was held on January 20 and 21, 1958. Miusilli was found 
guilty and sentenced to 10 months confinement with an option to pay 
a fine in lieu of confinement. 

The 8 months’ period between the commission of the offense and 
completion of trial, during which time Musilli was in the custody of 
the Air Force, was credited by the court toward the sentence, thus 
reducing the sentence to 2 months. Musilli avoided all confinement 
by Greece by payment of $87.73, which included both fine and court 
costs. 

The Air Force commander reports that a problem has arisen as to 
the custody of United States personnel involved in incidents, par- 
ticularly automobile accidents. 

In several cases, United States personnel have been detained by 
Greek authorities until they made statements. (Greek law requires 
that all parties and witnesses to an incident make statements.) Such 
detentions required action on the part of the local commander or judge 
advocate to secure release of United States personnel from custody. 

The waiver and custody problems have been the subject of discus- 
sion in the country-team meetings held by the United States Am- 
bassador with other United States authorities each week. 
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It is believed that appropriate action at diplomatic level will even- 
tually result in a favorable working agreement with Greek authorities 
on these subjects. 

Another facet of the waiver problem is the fact that all requests for 
waiver of jurisdiction are still required to be submitted through State 
Department channels. Efforts are being made to have waivers 
handled at a local level, except in major cases. 

This problem is similar to the one which I will discuss in connection 
with our experience in Italy. 

TURKEY 


During the period December 1, 1956, through November 30, 1957, 
54 United States personnel were accused of offenses subject to the 
jurisdiction of Turkish courts. No waivers were granted by Turkey. 

he Turkish courts tried 43 cases; these trials resulted in 24 anaes, 
14 suspended sentences to confinement, 2 unsuspended sentences to 
confinement, and 3 fines only. 

The Army, Navy, and Air Force commanders in Turkey state that 
the procedure whereby Turkish courts accept as conclusive a certificate 
by the Chief, Joint United States Military Mission for Aid to Turkey, 
to the effect that an individual was in the performance of official duty 
has continued to operate satisfactorily during the period covered by 
the report. 

They state that Turkish criminal procedure, in which most trials 
consist of a series of short hearings spaced several weeks apart, results 
in a considerable loss of man-hours, for at each hearing the accused, 
several witnesses and the United States trial observer are required to 
be present. 

hey conclude, however, that this loss, though irksome, has not 
interfered with the accomplishment of the mission of the United States 
forces in Turkey. 

Recently the Chief, Joint United States Military Mission for Aid 
to Turkey, has negotiated agreements with the Turkish General Staff 
and the Turkish Ministry of Justice formalizing preexisting under- 
standings. 

These agreements guarantee to United States military personnel 
confined in Turkish penal institutions rights designed to insure that 
Turkish confinement standards, as supplemented by United States 
supplies and services, do not adversely affect the physical, mental, or 
spiritual health of such confinees. 

Senator Ervin. General, if I may interrupt you there, I have been 
wondering why the Turkish courts have that system of trying a little 
bit of the case now and then postponing it and trying it again a little 
later, and so on, as you have pointed out there. 

Do you know the reason they give for that peculiar kind of pro- 
cedure? 

General Decker. It is my understanding Mr. Senator, that the 
reason for the intervals between hearings is that this procedure pro- 
vides the court with an opportunity to make necessary studies and to 
arrange for any court investigations that need to be made. 

The courts, themselves, sit with great regularity. 

For instance, they may hear the case of John Jones on Monday and 
schedule him again for the following Monday. Then on Tuesday, it 
will be Mustapa, a local citizen, who will be tried. The week’s interval 
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between Jones’ hearings gives the court and the attorneys a chance 
to bring their records and investigations up to date. 

That is the basic purpose. 

Senator Ervin. In other words, they proceed on a different theory 
than we do, that the parties should be ready before the start of the 
trial and then go right through? 

General Decker. Yes, sir. It affords an opportunity to both sides, 
though, to investigate more thoroughly. 

Senator Ervin. Yes. 

General Decker. In the preceding report, General Hickman re- 
ferred to the one major problem which still has not been resolved in 
Turkey, that is, the failure of the Turkish authorities to implement the 
obligation of the receiving state to give ‘sympathetic consideration”’ 
to requests from the ule state for waiver of the receiving state’s 
primary right to exercise jurisdiction. 

The Turkish Foreign Office is currently collecting data from other 
NATO Status of Forces countries concerning this matter. 

The service commanders believe that the result of this collection 
effort will be implementation of the ‘“‘waiver’’ provision of the agree- 
ment. 

UNITED KINGDOM 


During the period of this report, 2,783 United States personnel 
were accused of offenses subject to the jurisdiction of British courts. 
The United Kingdom waived its jurisdiction in 671 cases and tried 
2,124 cases. The trials resulted in 102 acquittals, 34 unsuspended 
sentences to confinement, and 1,988 sentences to fine, reprimand, 
et cetera, only. 

The Air Force commander in the United Kingdom, who reports 
for the three services, states that the jurisdictional arrangements have 
not had a detrimental effect on aaa, discipline, or accomplishment 
of the military mission. 

Senator FLtanpers. A few years ago I was in England when we 
started early in this Status of. Forces Treaty, and I was told at the 
time that the great majority of the cases concerned were traffic viola- 
tions, and that the British preferred to try those themselves. 

That is a left-handed way of arriving at the left-hand side of the 
road, which was the principal problem, and having driven over there, 
I can imagine that there is some little difficulty now and then. 

Genera] Decker. Mr. Senator, they still like to handle their own 
traffic cases. 

Senator Ervin. Yes; they do. So that this high incidence of trying 
their own cases really is not as serious as the figures might seem to 
indicate. 

General Decker. No, sir. It is chiefly due to the fact that they 
retain jurisdiction in nearly all traffic cases. 

They like to be sure, too, that sentences are uniform. They try 
to see to it that everybody, the American soldier and the English 
citizen alike, gets a sentence commensurate with his offense. 
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RELGIUM, NORWAY, AND THE NETHERLANDS 


In the current period, 24 United States personnel were accused of 
offenses subject to the primary jurisdiction of Belgian courts. 

eens authorities tried one case; this trial resulted in an acquittal. 

In this period one United States serviceman was tried by a court of 
Norway. This trial, originally reported as an acquittal, actually 
resulted in suspended confinement, as now shown on the Norway page 
of the statistics. Minute statistical changes in the report, reunuine 
from this recent correction, will be furnished at a later date. 

Senator Ervin. General, we will be back just as quickly as we can. 

(Short recess was taken.) 

Senator Ervin. I believe you were discussing Belgium, Norway, 
and the Netherlands. 

General Decker. Yes, sir; that is right. 

During the reporting period, 104 United States personnel. were 
accused of offenses subject to the jurisdiction of the Netherlands. 
Dutch authorities granted waivers of jurisdiction in all cases. 

Understandably, the service commanders in these countries have 
concluded that the jurisdictional arrangements have had no adverse 
effect upon the accomplishment of their mission or upon the morale 
and discipline of their forces. 


CANADA 


During the current period, 477 United States personnel were in- 
volved in incidents subject tothe jurisdiction of Canadian courts. 
Canadian jurisdiction was waived in 67 cases. 372 trials resulted in 
2 premearry 364 fines only, 1 suspended sentence to confinement, and 
5 unsuspended sentences to confinement. 

Service commanders in Canada report no adverse impact on ac- 
ree 2 mem of their mission or upon morale and Gactohiive of their 
orces. 


DENMARK AND PORTUGAL 


No cases subject to local jurisdiction arose in Denmark or Portugal 
during the current period. 
ITALY 


During the reporting period, 374 United States personnel were 
involved in offenses subject to the jurisdiction of Italian courts. 
Only 19 of these cases were waived, In addition one case, carried 
in the last annual report as reserved and pending, was waived in the 
current period. 

Italian courts tried 126 cases. These trials resulted in 58 acquittals, 
40 fines only, 25 suspended sentences to confinement, and 3 sentences 
to confinement which were not suspended. 

As you will recall from our previous reports, it is the position of 
the Department of Defense, based upon the minutes of the NATO 
working group which drafted the Status of Forces Agreement, that 
the determination whether an offense arose out of an act or omission 
done in the performance of official duty properly rests with the 
authorities of the sending state. In my last report, I advised that 
France and Turkey had accepted this view. I am happy to report 
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that apparently Italy, during the current period, has joined in this 
acceptance. 

In three recent cases the local procurators initially failed to recognize 
the determination of American military authorities that offenses arose 
out of the performance of official duty. In all three cases United 
States military authorities; by securing the intervention of Italian 
officials, won judicial recognition of the United States position that 
this determination was conclusive. 

Thus, while the Italian judiciary is entirely independent, the 
Italian executive branch has been in agreement with the Enited States 
position and exerted its influence accordingly. Needless to say, this 
development is most gratifying to the Department of Defense. 

The service commanders in Ttaly report that the overall situation in 
Italy is satisfactory. The Army and Air Force commanders, how- 
ever, note that certain specific problems are still outstanding. 

There are still some problems resulting from the delay in disposition 
of cases by Italian judicial authorities. Furthermore, the waiver rate 
in Italy remains very low in comparison with other NATO status-of- 
forces countries. A major factor in this problem is the fact that at 
ore all requests for waiver must be passed upon by the Italian 

inistry of Grace and Justice. 

It is hoped that in the future this responsibility may be delegated to 
subordinate officials so that waivers can be granted at the local level 
as in other status-of-forces countries, for example, France. 

The Army commander concludes: 

It is expected that vigorous efforts on our part and the continued confidence 
and faith of the Italian judiciary in our aims and mission will result in further 
progress being made during the coming year. 

I believe that this statement characterizes the approach of the 
entire Department of Defense to these criminal jurisdiction matters, 
which is to recognize problems frankly and to seek constructive solu- 
tions in a spirit of mutual cooperation. 


NATO Countries IN WHICH THE STATUS OF ForcES AGREEMENT Is 
Not 1n EFFectT 


FEDERAL REPUBLIC OF GERMANY 


As the subcommittee will recall, it was reported last year that West 
Germany would soon accede to the Status of Forces Agreement, as 
modified by supplemental arrangements which take into account the 
special position of our forces in that country, as contemplated by the 
Paris accords. 

Because of delay in arriving at a resolution of the many complex 
issues involved in these negotiations, United States personnel con- 
tinued during the reporting period to be subject to what is, in practice, 
the exclusive jurisdiction of United States military courts under the 
Bonn conventions of 1952 as amended by the Paris protocol of 1954. 

During the reporting period, the German wife of a United States 
serviceman was Racta | of an offense under German law. United 


States authorities arrived at the conclusion that the German courts 
had exclusive jurisdiction to try her, in view of the provision of the 
forces convention excluding German wives from the definition of 
“members of the forces,’’ and providing that the jurisdiction of 
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German courts over persons who are subject thereto shall be 
exclusive. 
ICELAND 


During the reporting period, criminal jurisdiction in Iceland con- 
tinued to be exercised under a bilateral agreement providing a formula 
for concurrent jurisdiction similar to that contained in the NATO 
Status of Forces Agreement. 

During this period, 179 United States personnel were involved in 
incidents subiect to the primary jurisdiction of Icelandic courts. No 
waivers of jurisdiction were granted by Iceland; 144 trials resulted in 
6 acquittals, 2 suspended sentences to confinement, and 136 sentences 
to fines or reprimands only. 

Although the service commanders report that the jurisdictional 
arrangements have had no adverse effect upon accomplishment of 
their mission or upon the morale and discipline of the members of 
their commands, and that sentences are frequently less severe than 
courts-martial normally adjudge, these results cannot be considered 
entirely satisfactory in view of the absence of waivers. 


JAPAN 


(Chart G—exercise of criminal jurisdiction by Japanese tribunals 
over United States personnel.) 

General Decker. The subcommittee will recall that the protocol to 
amend article XVII of the administrative agreement between the 
United States and Japan provides a jurisdictional formula substan- 
tially identical to that of the NATO Status of Forces Agreement. 

Operations under the jurisdictional arrangements in Japan during 
the reporting period continued to be exceptionally gratifying despite 
the international interest generated by the case of William S. Girard. 
Of 4,104 cases subject to Japanese jurisdiction which arose during the 
reporting period, jurisdiction was waived in 3,969 or 96.71 percent. 

This waiver rate is one of the highest rates achieved anywhere in 
the world, and is substantially higher than that prevailing in the 
NATO status-of-forces countries (55.27 percent). (It is only slightly 
lower than that reported last year of 97.56 percent.) 

One hundred and twenty-two cases tried resulted in 1 acquittal, 
46 sentences to fines only, 48 suspended sentences to confinement, and 
only 26 unsuspended sentences to confinement (including 2 sentences 
to confinement for more than 5 years), and 1 sentence to death. 

The death sentence was imposed on an Army enlisted man, Pvt. 
Orvis L. C. Boone, upon his conviction of robbery, causing death, and 
arson. This was the second instance in which a court of a receiving 
state has imposed a capital sentence upon an American serviceman. 
The subcommittee will recall that in our last reporting period an air- 
man was sentenced to death by an English court upon conviction of 
murder, but that on appeal the conviction was reversed and the airman 
released. 

The defendant in the present case took an appeal to an inter- 
mediate appellate court in which the prosecution joined to recommend 
setting aside the death sentence and the imposition of some other 
appropriate punishment. 

he intermediate appellate court recently reduced the sentence to 
life imprisonment. Boone has now taken a further appeal to the 
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supreme court of Japan. Japanese authorities have permitted the 
United States to retain custody of the accused during the appellate 
proceedings. The same accused was previously charged with and 
pleaded guilty to robbery and the murder of an American serviceman, 
and upon conviction by general court-martial was sentenced to dis- 
bepceen’ discharge, total forfeitures, and confinement at hard labor 
or life. 

The convening authority approved so much of the sentence as 
provides for dishonorable discharge, total forfeitures, and confinement 
at hard labor for 25 years. Because of the pendency of Private 
Boone’s appeal before the Japanese courts, I would prefer not to go 
into the facts of this case in open hearings. 

However, if the subcommittee desires, I should be happy to present 
a detailed statement on this case in executive session. 

During the reporting period, a soldier, S3c. Gregory J. Kupski, 
confessed to United States military authorities the killing by strangu- 
lation of a Japanese female. (He later repudiated his confession.) 
Investigation disclosed that in 1955 the Japanese victim was married 
in Japan to a United States sailor. The sailor returned to the United 
States in 1956; his wife did not accompany him. Furthermore, no 
request for a visa for her travel to the United States was submitted 
to the United States consulate in either Yokohama or Tokyo. Her 
right, as a dependent, to PX, commissary, and other privileges af- 
angen dependents had been terminated many months before her 
death. 

The United States authorities in Japan agreed that the case was 
subject to the primary jurisdiction of pl teense courts, and so 
informed the Japanese authorities and the press. Kupski was tried 
and convicted by a Japanese court and sentenced to 6 years’ confine- 
ment. 

Service commanders in Japan state that the jurisdictional arrange- 
ments have had no nadieahts impact on the accomplishment of their 
mission or upon the morale and discipline of their personnel. 

The Army commander states specifically that the case of William 
S. Girard has had no marked impact upon the assigned mission of his 
command or upon the morale and discipline of his forces. 


EXERCISE OF CRIMINAL JURISDICTION UNDER AGREEMENTs WITH 
OrHerR Non-NATO Countries 


SPAIN, ETHIOPIA, KOREA, GREENLAND, LIBYA, SAUDI ARABIA, TAIWAN 


‘In Spain, Ethiopia, Korea, Greenland, Saudi Arabia, and Taiwan 
no United States personnel were subjected to the exercise of foreign 
criminal jurisdiction during the reporting period. 

Service commanders concerned express satisfaction with the juris- 
dictional arrangements in these countries. In Libya charges were 
dismissed in a case reported as pending in last year’s report. 

There is one case currently pending before the courts of Spain. In 
November 1956, a United States citizen employee of a United States 
military contractor was involved in an automobile accident which 
resulted in the death of a Spanish policeman who was directing traffic. 

Under procedural agreement No. 16 to the agreements of September 
26, 1953, between the United States and Spain, the United States had 
primary jurisdiction to try this employee. 
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However, the accused, upon advice of his attorney and his insur- 
ance carrier concerning the merits of his case, requested that the 
United States military authorities waive jurisdiction over the case so 
that he could be tried by a Spanish court. 

In support of his request, the accused stated that he was in his last 
year of studies at the medical school of the University of Madrid and 
that it would cause a considerable loss to him if he were unable to 
complete his course because of trial by court-martial. 

Furthermore, the Spanish Mixed Commission on Competence made 
formal request for waiver of United States jurisdiction over the case. 
After considering all circumstances of the case, particularly the fact 
that the accused was a resident of Spain prior to his employment by 
the United States contractor, that the accused spoke Spanish fluently, 
that he was thoroughly familiar with Spanish customs and pro- 
cedures, and that he had expressly requested transfer of his case to 
the Spanish courts, the commanding general, joint United States 
military group, Spain, waived jurisdiction. The United States 
Embassy concurred in this action. The accused has not yet been 
tried and has remained in United States custody at all times. 


AZORES 


During the current period, 12 United States personnel were accused 
of offenses subject to the jurisdiction of the local courts. Eleven of 
these cases were waived and charges were dropped in the remaining 
case. 

The Air Force commander states that although, the jurisdictional 
arrangement between the United States and Portugal, applicable to 
the Azores, permits local courts to exercise jurisdiction over United 
States personnel when a Portuguese national is the offended party, 
or when the punishment for the offense alleged is 5 years or more, 
local authorities have been extremely cooperative in turning juris- 
diction in these cases over to the United States forces. 


PHILIPPINES 


During the reporting period, the waiver rate was disappointing; 
only 1 out of 49 new cases was waived by Philippine authorities. How- 
ever, it should be noted that charges were dropped in a total of 38 
cases. 

The prompt settlement by our military authorities of civil claims 
arising out of accidents has contributed to these results. There 
were two trials, both of which resulted in fines only. 

Service commanders report no detrimental effect upon their mission 
or upon the morale and discipline of United States personnel. 


MOROCCO 


During the current period, 132 United States personnel were 
accused of offenses subject to the jurisdiction of the courts of Morocco. 
Moroccan jurisdiction was waived in 54 cases—68 trials resulted in 12 
acquittals, 48 fines only, and 8 suspended sentences to confinement. 

ervice commanders report no substantial impact of the juris- 
dictional arrangement upon mission, morale or discipline. 
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LEASED BASES 


In Antigua, Bermuda, Trinidad, British Guiana, Jamaica, the 
Bahamas, St. Lucia, and the Turks and Caicos Islands, there were 812 
cases arising during the reporting period. 

Local jurisdiction was waived in only 4 cases; 803 trials resulted 
in 15 acquittals, 774 fines or reprimands only, 5 suspended sentences 
to confinement, and 9 unsuspended sentences to confinement. 

Despite the low waiver rate, the service commanders concerned 
report that the operation of the jurisdictional arrangements has been 
satisfactory. 

The Air Force commander in Bermuda states that he has been im- 
pressed with the eminent fairness of the Bermuda courts in dealing 
with our personnel. 

Nonetheless, he believes that the morale of our personnel would be 
improved if courts-martial had exclusive jurisdiction over their of- 
fenses, for the reason that there is present ‘‘a conditioned dissatis- 
faction in being subject to foreign criminal jurisdiction.” 


EXERCISE OF FoREIGN CRIMINAL JURISDICTION IN THE ABSENCE OF 
JURISDICTIONAL AGREEMENTS 


IRAN 


During the current period four United States personnel were charged 
with offenses in Iran. There were two trials resulting in fines only. 


REPUBLIC OF PANAMA 


During the period December 1, 1956, to November 30, 1957, 482 
personnel were accused of offenses occurring in Panama. 
One of these cases was waived, 414 trials resulted in 31 acquittals, 
4 unsuspended sentences to confinement, and 379 fines or reprimands 
only. There are no United States personnel regularly stationed in 
Panama. 
MEXICO 


During the reporting period, 457 United States personnel were 
charged with offenses in Mexico—190 of these cases were informally 
waived to United States military jurisdiction. 

Two hundred and sixty-two cases were tried, resulting in 262 sen- 
tences to fines or reprimands only. 

A word of qualification should be given with respect to these sta- 
tistics on Mexico. It was discovered recently that reports submitted 
on Army personnel in Mexico by the Army attache in Mexico City 
did not include all cases arising in the regions of Mexico adjacent to 
the United States border. 

For this reason, the Army statistics from Mexico for the current 
period are not complete, although they do include a large number of 
cases arising in Ciudad Juarez which were specially reported by Army 
authorities in the United States pursuant to departmental request. 
The Department of the Army has amended its reporting regulations 
a assure that the next report on Mexico will be entirely compre- 

ensive. 
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The other services are reviewing their reporting requirements to 
insure that their cases arising in Mexico are also adequately reported. 

In January of this year the national vice commander of the Vet- 
erans of Foreign Wars, Mr. John W. Mahan, visited Tijuana for 
conferences with Mexican and United States officials concernin 
Mexican trial and confinement of United States military personnel. 

Upon his return to the United States, Mr. Mahan in a radio inter- 
view criticized prison conditions in Tijuana and suggested that con- 
sular officers and military leaders in this area work out an agreement 
so that Americans who are arrested will be put in a place that would 
be “healthful” and “moral.’”’ He further stated that he is trying to 
crystallize public opinion so that the Department of State will effect 
an agreement with Mexico concerning the status of our forces. 

There are no United States military personnel stationed in Mexico 
with the exception of those associated with the United States diplo- 
matic mission. Therefore, the negotiation of a status-of-forces agree- 
ment along the lines of the NATO Status of Forces would appear 
impracticable and inappropriate. 

As I stated to the subcommittee last year, the application of all of 
our customary safeguards is not ordinarily feasible when United 
States personnel are involved in incidents in areas where they are 
present solely in a tourist status. 

However, the Department of Defense in cooperation with the 
Department of State tries to do all that is practicable in such cases. 

Military authorities have been authorized to work out local ar- 
rangements with the Mexican authorities to alleviate any deficiencies 
which may exist in facilities where United States personnel are 
confined. 

As Mexico is a sovereign country, such arrangements cannot be 
demanded as a matter of legal right, but it has been our experience 
that approaches at the local level made in a spirit of constructive 
cooperation are rather welcomed than resented by foreign authorities. 


CUBA 


In the peettne period, one case involving United States personnel 
arose in Cuba. waiver of jurisdiction was granted in this case. 


HONG KONG 


During the current period, three cases involving United States per- 
sonnel arose in Hong Kong. The trials of these cases resulted in | 
unsuspended sentence to confinement and 2 sentences to fines only. 

The subcommittee will recall that although there is no international 

eement concerning the status of United States personnel in Hong 

ong, Great Britain extends to such personnel the benefits of the 
Lene Forces Act, which is the British legislative implementation 
of the NATO Status of Forces Agreement. 


AUSTRIA 


During the period of this report, 21 offenses involving United States 


personnel arose in Austria and were tried by Austrian courts. These 
trials resulted in 1 acquittal, 2 suspended sentences to confinement, 8 


unsuspended sentences to confinement, and 10 sentences to fines only. 
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ConpDITIONS IN ForEIGN PENAL INSTITUTIONS 


During the current period, no deficiencies were reported in the 
foreign penal institutions where United States personnel are confined. 

The subcommittee will recall that, pursuant to Department of 
Defense directives, such personnel are visited at least every 30 days, 
at which time the conditions of confinement as well as other matter 
relating to their health and welfare are observed. 

If it should appear that an individual is mistreated or that the con- 
ditions of his confinement are substandard, and corrective action 
cannot be secured from the local authorities, the case must be referred 
to the United States diplomatic mission concerned for appropriate 
action, In over 4 years of operation under the NATO Status of 
Forces Agreement and similar arrangements, no such case has arisen. 

Before concluding, I should like to insert in the record a chart 
[chart H] showing comparative acquittal rates in United States dis- 
trict courts, United States general courts-martial, those of the NATO 
SOF countries, and those of foreign courts worldwide, in their trials of 


United States personnel. 
CHart H 


Comparative acquittal rates 





Individuals | Acquittals| Rate 

tried (percent) 

All trials, United States district courts, 1957. ...................-.... 26, 254 1, 105 4.21 

Trials by ee courts-martial of military services, 1957_..........- 7, 874 401 5.09 
Trials nited States personnel by foreign courts, Dec. 1, 1956— 

Noy. Ph, ter lin clash din eidislls iit dieiiin ie tnthtaals © iim 4, 980 278 5. 58 
Trials of United States personnel by NATO SOFA courts, Dec. 1, 

Mei eT Ti dna sy sbdysettinintemcntbdnominpehe tite ckncden 3, 139 212; ° 675 


Although it is frequently stated that foreign courts do not recognize 
the presumption of innocence, or that they do not place the burden 
of proof upon the prosecution, these statistics would indicate that 
substantially the same principles are recognized in the practice of 
these courts. 

As I have indicated, our experience during the past year indicates 
that our jurisdiction arrangements worldwitle are functioning in an 
eminently satisfactory manner, despite the existence of problems in 
some individual countries. 

There is still much to be accomplished. 

The Department of Defense will continue its efforts to increase the 
waiver rate worldwide, and to insure that fair trial and fair treatment 
are accorded to all United States personnel who are tried by foreign 
courts. 

Further progress in the implementation of our jurisdictional arrange- 
ments, particularly through effective liaison and working arrangements 
at the local level, is anticipated in the coming year. 

It had been mentioned when we discussed confinement that most of 
our people who were in confinement were in confinement in Japan, 
the United Kingdom, and in France. 

I have mentioned that I would speak of one matter presenting some 
difficulty in Italy; I refer to the difficulty we have experienced in 
getting waivers of Italian criminal jurisdiction. 
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The reason we have this difficulty is that all requests for waivers 
must go from the local prosecutor all the way to the highest govern- 
ment level. 

Senator Ervin. Through the State Department? 

General Decker. To the Ministry of Grace and Justice, sir. 

However, we believe that we can work this problem out, and that 
we will have better success in the future. We also think the Italians 
have joined with France and Turkey in accepting as conclusive the 
determination of the commander concerned that an offense arose out 
of the performance of official duty. 

General Hickman, You will recall, sir, that if thé offense arises out 
of an act or omission done in the performance of official duty, we have 
the primary right to try it. We arranged in France, for example, 
that the French authorities would accept our certificate that the act 
or Omission was done in performance of official duty and France will 
onthe such a certificate, not merely as prima facie evidence, but as 
conclusive provided the certificate is made by a judge advocate of the 
Army or Air Force or a legal officer of the Navy. 

General Decker. Coming now to Japan, last year we had 97 percent 
plus of waivers and this year we had 96 plus percent of waivers, which 
leaves Japan in the lead in that particular field. 

I can report to you from personal observation that the Japanese 
courts are well run. 

The Japanese attorneys are competent. I believe, too, that the 
finest interpreting that I have ever seen in any trial was the interpret- 
ing at the Girard trial where there was an interpreter for the man who 
asked the questions, whoever he might be, and then one for the man 
who responded to the questions, so that it was easy to get the sense of 
the proceedings as distinguished from the interpreting that you have 
at the United Nations, for instance, where somebody interprets both 
the question and the answer. 

Of course, we have no agreement with Panama because our troops 
aren’t stationed there. When our soldiers go over there they are in 
an off-duty status. Similarly, we have no troops stationed in Mexico, 
except for a small complement in Mexico City, but we are making 
every effort in cooperation with the authorities of Mexico, to see to it 
that our soldiers who go over there as tourists are well treated, and to 
get them back and handle their offenses ourselves. 

I would like to conclude by stating that there is a great deal still 
to accomplish, Mr. Senator. We now give courses in international 
law at the Judge Advocate General’s School at Charlottesville which 
are Reames good and which stress operations under the NATO 
Status of Forces Agreement. 

We think that this will make our people even more effective in deal- 
ing with foreign officials at the lower levels, where such dealings are 
most important. 

There is a last item that I might mention that has to do with the 
evolution of law since 1953. 

We have worked well with the lawyers and judicial officials of other 
countries; we have come to know and understand them. There are 
now 14 countries which are parties to agreements which provide for 
a bill of rights. 

This, surely, is a big step toward a common concept of a bill of 
rights, and it may be that our labors in the Defense Department, 
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arising out of our agreements on jurisdiction, will lead to better law 
and better treatment for all people when they are in foreign lands. 

I would be glad to answer any questions. 

Senator Ervin. You indicated that the French are somewhat reluc- 
tant to surrender custody of American servicemen between the time 
of the arrest and the time of the trial. I presume that the Depart- 
ment of the Army and our military commanders over in France are 
trying to work out a satisfactory arrangement with respect to that 
matter? 

General Decker. Yes, sir. We continue to work at that. The 
senior staff judge advocate in France, once a week, visits the first 
secretary at the American Embassy and they discuss all the cases that 
are of particular interest, and arrive at a United States position. 
Then the judge advocate goes to the Ministry of Justice and discusses 
the cases with the appropriate French official there. The day I 
accompanied the judge advocate on his visit to the Ministry of Justice, 
an amicable and satisfactory disposition of each case discussed was 
reached. 

Senator Ervin. I would be glad to have you give us sort of a sum- 
mary of your observations about the Japanese courts, particularly in 
respect to the Girard trial. 

General Decker. Yes, sir. I was sent by the Secretary of the 
Army as his personal representative, and he instructed me that I was 
to do everything that I could do, ethically, to protect the interests of 
this soldier and to assist him, and, after my arrival over there, I 
worked directly with the military lawyer who had been aiding him, 
and then with Mr. Hayashi, his chief Japanese defense counsel. 

Mr. Hayashi had three associates on the case, Mr. Sanmonji, Mr. 
Kanase, and Mr. Iwama. 

Mr. Sanmonji and Mr. Hayashi are noted lawyers in Japan and 
have great prestige. 

Mr. Kanase was the interpreter. He teaches Anglo-American 
jurisprudence at Meiji University. Mr. lwama was the research man. 

The Japanese Government had had four attorneys working on the 
prosecution side since very shortly after the time of the incident. 

We were given every opportunity to prepare our case. They were 
most careful about the arrangements for making an accurate .record 
and for providing good interpreters, as I mentioned to you. 

The judge, himself, was a man about 50 years of age. He had the 
respect of the rest of the Japanese bar, and, in addition, he was a 
very firm man. 

We certainly knew who was running the court. However, I 
noticed that he was about as kind and tolerant of the inept witness or 
the witness who was ill at ease as any judge or attorney whom I have 
ever observed. 

I think that he was completely fair in all respects. The majority 
of the Japanese public, I think, felt that Girard’s sentence was too 
light. I feel that the fact that the sentence resulted in Girard’: 
departure from Japan was a very fortunate thing for both Govern- 
ments, because a Saptsition which would have prevented his depar- 
ture would have been a source of irritation. I am very pleased that 
the case is no longer a matter of great public interest. 
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Senator Ervin. It was a thing that could have aroused a good 
deal of emotional reaction in both countries. I am very much 
interested in your observations, 

Of course, you had much more of a chance to see it, but I was 
interested in the Girard case largely by having been on this subcom- 
mittee, and I had drawn the inference from reading the newspapers, 
which, of course, do not always report trials correctly, but I had 
drawn the inference from newspapers that the trial was conducted in 
a very fair manner, and that, certainly, no complaint could be made 
by anybody as to the procedures followed. 

I am also very much impressed by your statement about the judge’s 
attitude toward the witnesses. 

In times past, we have conducted an open hearing and then, at the 
conclusion of the open hearing, we have gone into executive session so 
that if there is anything that the Department of the Army thought 
should be communicated to the committee of a classified nature 
related to these things, there would be an opportunity to do so, and, 
for that reason, I am going to have to Me everybody, except the 
members of the committee and the officials who have come down to 
inform us on this, to retire for the moment. 

Before we do so, I would say this: If there is anybody here who has 
any questions or suggestions they want to make about this, we will 
be glad to hear them. 

If not, then I will have to indulge in the very inhospitable procedure 
of requesting that you retire from the committee room. 

(Whereupon, at 4:45 p. m., the committee went into executive 
session.) 
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